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              P-R-O-C-E-E-D-I-N-G-S1

                                  12:26 p.m.2

            CHAIRPERSON MILLER:  This hearing3

will come to order.  Good afternoon, ladies4

and gentlemen.  This is the June 24th, 20085

public hearing of the Board of Zoning6

Adjustment of the District of Columbia.  My7

name is Ruthanne Miller; I'm the chair.  And8

to my right is Mr. Marc Loud, our Vice-Chair.9

And next to Mr. Loud is Mr. Curtis Etherly10

from the Zoning Commission.  To my left is11

Mary Oates Walker and Shane Dettman, Board12

Members.  And Sherry Glazer from the Office of13

the Attorney General, and Ms. Beverly Bailey14

from the Office of Zoning.15

            Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.  18

            Please be advised that this19

proceeding is being recorded by a court20

reporter and is also web cast live. 21

Accordingly, we must ask you to refrain from22
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any disruptive noises or actions in the1

hearing room.2

            When presenting information to the3

Board, please turn on and speak into the4

microphone, first stating your name and home5

address.  When you're finished speaking,6

please turn your microphone off so that your7

microphone is no longer picking up sound or8

background noise.  9

            All persons planning to testify10

either in support or in opposition are to fill11

out two witness cards.  These cards are12

located to my left on the table near the door13

and on the witness tables.  Upon coming14

forward to speak to the Board, please give15

both cards to the reporter sitting to my16

right.  17

            The order of procedure for a18

special exceptions and variances is as19

follows: (1), statement and witnesses of the20

applicant; (2), Government reports including21

Office of Planning, Department of Public22
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Works, Ddot, etcetera; (3) reports of the1

Advisory Neighborhood Commission; (4) parties2

or persons in support; (5) parties or persons3

in opposition; (6) closing remarks by the4

applicant.5

            Pursuant to Sections 3117.4 and6

3117.5 of the Zoning Regulations, the7

following time constraints will be maintained:8

The applicant, persons and parties, except an9

ANC, in support, including witnesses, 6010

minutes, collectively.  Persons and parties,11

except an ANC, in opposition, including12

witnesses, 60 minutes, collectively. 13

Individuals, three minutes.14

            These time restraints do not15

include cross examination and/or questions16

from the Board.  Cross examination of17

witnesses is permitted by the applicant or18

parties.  The ANC within which the property is19

located is automatically a party in a special20

exception or variance case.  Nothing prohibits21

the Board from placing reasonable restrictions22
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on cross examination including time limits and1

limitations on the scope of cross examination.2

            The record will be closed at the3

conclusion of each case, except for any4

material specifically requested by the Board.5

The Board and the staff will specify at the6

end of the hearing exactly what is expected7

and the date when the persons must submit the8

evidence to the Office of Zoning.  After the9

record is closed, no other information will be10

accepted by the Board.11

            The Sunshine Act requires that the12

public hearing on each case be held in the13

open, before the public.  The Board may,14

consistent with its Rules of Procedure and the15

Sunshine Act, enter executive session during16

or after the public hearing on a case for17

purposes of reviewing the record or18

deliberating on the case.  19

            The decision of the Board in these20

contested cases must be based exclusively on21

the public record.  To avoid any appearance to22
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the contrary, the Board requests that persons1

present not engage the Members of the Board in2

conversation.3

            Please turn off all beepers and4

cell phones at this time so as not to disrupt5

these proceedings.6

            The Board will consider any7

preliminary matters.  Preliminary matters are8

those which relate to whether a case will or9

should be heard today such as requests for10

postponement, continuance or withdrawal, or11

whether proper and adequate notice of the12

hearing has been given.  13

            If you're not prepared to go14

forward with a case today, or if you believe15

that the Board should not proceed, now is the16

time to raise such a matter.  17

            Does the staff have any18

preliminary matters?19

            MS. BAILEY:  No, Madam Chair.20

            CHAIRPERSON MILLER:  Then let's21

proceed with the agenda.  22
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            And would all individuals wishing1

to testify today on any of the cases on the2

morning's agenda please rise to take the oath?3

And Ms. Bailey will administer it.4

            MS. BAILEY:  Would you please5

raise your right hand?6

            (Whereupon, the witnesses were7

sworn.)8

            MS. BAILEY:  Thank you.9

            Madam Chair, this is Application10

No. 17783 of Laurence and Andrea Gibbons,11

pursuant to 11 DCMR 3103.2, for a variance12

from the lot area requirements under Section13

401.3, to construct a new one-family detached14

dwelling in the R-1-B District at premises15

4301 16th Street, N.W., square 2798, lot 37.16

            CHAIRPERSON MILLER:  Good17

afternoon.18

            MS. GIBBONS:  Good afternoon.19

            MR. GIBBONS:  Hello.20

            CHAIRPERSON MILLER:  And would you21

start introducing yourselves for the record22
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with your name and home address?1

            MS. GIBBONS:  Yes.  My name is2

Andrea Gibbons.  I am the property owner.3

            MR. GIARRAPUTO:  Mark Giarraputo,4

architect with Studio Z Design Concepts in5

Bethesda, Maryland.6

            CHAIRPERSON MILLER:  Okay.  I7

think your case is fairly straightforward.8

            MS. GIBBONS:  I think so, too.9

            CHAIRPERSON MILLER:  And it's been10

well documented.  I mean, basically the area11

of your property was too small prior to the12

enactment of Zoning Regulations.13

            MS. GIBBONS:  Correct.14

            CHAIRPERSON MILLER:  I have a15

question though.  It seems to have been16

represented, in Office of Planning's report17

anyway, that the plans were revised so that18

there's no longer a porch.  Is that correct?19

            MS. GIBBONS:  Correct.20

            MR. GIARRAPUTO:  A patio.21

            CHAIRPERSON MILLER:  Patio?22
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            MR. GIARRAPUTO:  An on-grade patio1

that had been included on the site plan has2

been omitted.3

            CHAIRPERSON MILLER:  Okay.  Do you4

have a revised plan to submit to the Board?5

            MR. GIARRAPUTO:  We don't, but we6

can get one to you.7

            CHAIRPERSON MILLER:  Okay.  8

            MR. GIARRAPUTO:  We'll do that9

ASAP.10

            CHAIRPERSON MILLER:  Okay.  And11

I'm just looking at Office of Planning's12

report.  You have a copy of the Office of13

Planning report, By the way?14

            MR. GIARRAPUTO:  Yes.15

            CHAIRPERSON MILLER:  Okay.  And on16

page 1 they say there could be an issue17

regarding Section 2117.4, which provides that18

each required parking space shall be19

accessible at all times directly from improved20

street alleys.  21

            What is the issue?  Is there an22



12

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

issue with respect to that provision?1

            MS. GIBBONS:  There are only two2

of us that use the alley, my neighbor of 353

years and I.  If it were an issue, I am sure4

that the two of us could resolve it anyway. 5

It's a dead end.  It's not really an alley; it6

doesn't go through.  It's a dead end.  It just7

services the two, and we've always worked it8

out.  I'm sure it can be worked out if that9

becomes an issue.10

            MR. GIARRAPUTO:  And there is no11

apron that comes from the street into that12

particular drive.  It's just basically a curve13

that stops and it's only about six-and-a-half14

or seven feet wide.  So the alley across the15

street, which is an alley, is much, much16

wider.  So this is really just a drive.17

            MEMBER DETTMAN:  So it's not an18

alley, you know, on record at the office of19

the surveyor; it's considered a private20

driveway?21

            MR. GIARRAPUTO:  It's our22
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understanding.1

            MS. GIBBONS:  That's our2

understanding, yes.3

            CHAIRPERSON MILLER:  And I know we4

might be doing this in reverse order, but I5

didn't see the need for you necessarily to go6

through a whole big presentation because your7

case is so straightforward.  So just like a8

couple of issues seem to have flagged by9

Office of Planning and then I guess they can10

address it.  11

            But another was the number of12

parking spaces?  It's on that same page 1 of13

the Office of Planning report.  Says it's14

possible that applicant may need some form of15

parking relief such as reduction of the16

required number of spaces.17

            MS. GIBBONS:  I don't know why it18

would say that because the new house has a19

garage for two cars.20

            MR. GIARRAPUTO:  Right, and I21

believe there's also space for two cars in the22
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driveway.1

            MS. GIBBONS:  Yes.2

            MR. GIARRAPUTO:  So I don't see3

why there would be a need for new relief.4

            CHAIRPERSON MILLER:  Okay.  Well,5

we're going to go to Office of Planning soon6

and they can address that.7

            Do you just want to maybe very8

briefly touch on your variance request, just9

to set the context here.10

            MS. GIBBONS:  Yes.11

            CHAIRPERSON MILLER:  Even though12

I13

know it's very straightforward and documented14

in the file.15

            MS. GIBBONS:  It's basically,16

we've owned the land for 35 years and we've17

paid taxes on a separate lot, lot 37, for 3518

years.  And we would really like to move right19

next door so we don't have to pay for gasoline20

prices anymore and a million other things, a21

commute.  And that's basically it.  We've22
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always paid the taxes; we've always known it1

was a separate lot.  And now we would like to2

take advantage of building on what was a lot3

in 1927, but isn't a lot in 1958 or whenever4

that law passed.  I'm not a lawyer.  And we5

would like to have a relief of the square6

footage so that we could build a house.  And7

that's basically it.8

            MR. GIARRAPUTO:  And the house9

that's designed is done in such a way that it10

basically completes the streetscape, if you11

will, of the houses on 16th and on Varnum. 12

We're not asking for any more than basically13

just aligning with what is there.  14

            CHAIRPERSON MILLER:  Okay.  I15

thought it was pretty straightforward.16

            Any questions from Board Members?17

            Okay.  Why don't we turn to the18

Office of Planning?19

            MR. GOLDSTEIN:  Thank you, Madam20

Chair.  My name is Paul Goldstein.  I'm a21

development review specialist with the Office22
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of Planning.  1

            I guess I should perhaps address2

that parking issue.  Maybe I'll just do that3

up front.  If the concern was that if there is4

some kind of understood shared access to the5

driveway that we don't clearly know what the6

rights are of the various properties to that7

access, that there could be an issue of8

whether you can always provide the minimum9

number of parking spots on the site.  For10

instance, if a neighbor who does, let's say,11

control half of that driveway decides to block12

it off, what does that do to your minimum13

parking requirement?  14

            It was just a little unclear. 15

It's something I wanted to flag for the Board16

and I've mentioned it to the applicant as17

well.  If it's something that we feel needs18

more attention, we'd be willing to support19

relief from whatever necessary parking20

provision it is.  If it's relief from the21

access provision, we'd support that.  If it's22
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that actually it's relief from the minimum1

number of parking spots, we'd probably support2

that as well.  And there's an existing drive3

that they've been using as long as I think4

anyone can remember.  It doesn't sound like5

there's an issue.  6

            The neighbor to the east who7

shares the drive is supportive of the8

application, I've been made to understand. 9

It's a corner lot that doesn't have access to10

an alley.  I can't reasonably believe that11

we'd want a wider curb cut, or a new curb cut12

to access that parking.  I think there's a13

real unique situation here.  It was just a14

question if we need to discuss whether that15

needs relief, I wanted to flag it for the16

Board.17

            Generally, aside from that, I'll18

say that the Office of Planning supports the19

application to construct a single-family20

detached house, a detached dwelling on lot 3721

in square 2698.  The property is zoned R-1-B22
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and is currently vacant.  As you've mentioned,1

as more explicitly provided in the report, OP2

believes that the proposal satisfies the3

requirements of the three-part variance test4

under Section 401.3.  The properties5

dimensions were created in 1925, substantially6

predating the 1958 Zoning Regulations.  As a7

result the property is unique due to the8

substandard lot area.  That cannot be made to9

conform to the current minimum requirements.10

The lot area is 2,922 square feet in a zone11

that 5,000 minimum is required.  12

            Second, without relief the13

applicant faces a practical difficulty that is14

unnecessarily burdensome.  It would not be15

possible to construct a single-family dwelling16

on this property, which is permitted as a17

matter of right in an R-1-B Zone without18

relief from the lot area requirement.19

            And third, OP believes that relief20

can be granted in this case without21

substantial detriment to the public good and22
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without substantially impairing the intent,1

purpose and integrity of the Zoning2

Regulations and Map.  ANC 4C has submitted a3

letter in support of the application.  It's my4

understanding, the applicant told me this5

morning, that the neighbor on Varnum Street to6

the east across the drive is supportive of the7

application as well.  So OP does not think8

that there's any issue there.9

            So, I'd be happy to answer any10

additional questions.  As I mentioned, the11

Office of Planning supports the requested12

relief.13

            CHAIRPERSON MILLER:  I think I14

heard the applicant say that they have a15

garage.  So if there's a garage on the16

property, then there really is no parking17

issue, correct, as far as at least providing18

the required number of parking spaces?19

            MR. GOLDSTEIN:  I guess that20

becomes questionable.  You can have a garage,21

but not be able to access it.  So then are you22
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provided the required number of spaces?  I1

don't know whether you'd want to provide2

relief from the access requirement or from the3

minimum parking requirement.  I can't have one4

really without the other.  5

            CHAIRPERSON MILLER:  They have6

access, but it's just shared access.  Is that7

right?8

            MR. GOLDSTEIN:  It's a shared9

access.  It's a technical issue.  In fact, I10

can't see it being a problem.  It's just it11

was a little unclear.12

            MEMBER OATES WALKER:  Mr.13

Goldstein, I have a question about the14

orientation of the property.  First, I guess15

is it the case that most of the houses on16

corner lots on 16th Street have entrances on17

16th versus Varnum?  And if that is the case,18

is there any issue with the fact that the19

front door of this property is on Varnum?20

            MR. GOLDSTEIN:  The applicant may21

be able to answer that better. I recall that22
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the property across Varnum to the south I1

believe orients towards 16th Street, and they2

can correct me if I'm wrong on that.  I don't3

recall the other two corner lots.  I didn't4

specifically see any type of problem with5

that.  I believe the home is going to be6

aligned with the properties on Varnum.  They'd7

like to have a porch which would mimic the8

other properties along Varnum as well.  It9

wasn't something that really seemed like an10

issue to me.11

            MR. GIARRAPUTO:  Just as a design12

feature, we designed the front door of the13

home on Varnum just so that it had more of a14

stately appearance.  The house is so narrow15

that if you had put the front door on the 16th16

Street side, it would be difficult to get the17

amount of rooms needed for the floor plan to18

work for the applicant.  You couldn't squeeze19

by those rooms; they'd be very, very narrow,20

and the function of the house would greatly be21

diminished.  Because by the time you add22
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stairs and kitchens and chases and this and1

that, the floor plan didn't work.  We looked2

at it from both directions.  It just worked so3

much better from Varnum Street.4

            MEMBER OATES WALKER:  Do you know5

the answer to the question about what street6

the other houses on the corners face?7

            MR. GIARRAPUTO:  I'm just looking8

at the OP report.  And from experience at9

being at the property, the one directly across10

the street on Varnum I believe faces 16th.  It11

looks diagonally -- or I should say, directly12

across the street on 16th Street from the13

property, it looks like that's either a church14

or a school of some sort.  I don't know what15

that is.  It's a church.  And then diagonally16

across, I can't answer the question.  It looks17

like it faces Varnum, but I can't be sure.18

            MS. GIBBONS:  Also, in his design,19

if you see the plans, the part of the faces20

Varnum looks like a door.  I mean, it looks21

like it's also --22
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            MR. GIARRAPUTO:  It's a front1

facade.  2

            MS. GIBBONS:  It's a front facade.3

            MEMBER OATES WALKER:  You mean4

16th?5

            MS. GIBBONS:  I'm sorry, at 16th,6

yes.7

            MR. GIARRAPUTO:  Right.8

            MEMBER DETTMAN:  Madam Chair, I9

have an observation with respect to the10

question on parking.  I agree with Mr.11

Goldstein that it's very much a technical12

observation.  With respect to compliance with13

2117.4, I think the application does comply14

technically based on the language that it says15

since it offers up the option for access via16

grade and unobstructed private driveway. 17

There's one that exists, it's just in shared18

ownership.  19

            However, I do understand DCOP's20

observation about whether or not sometime in21

the future the other party that owns half of22
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this driveway could decide to prevent access,1

if the Board's so inclined, I guess as part of2

our third-prong of our variance test.  And3

when looking at impacts to the public good, I4

think that we're going to keep the record open5

for revised plans.  It might be appropriate to6

maybe, and it sounds like you have a good7

working relationship with your neighbor, get8

a letter in the record stating that it's a9

shared driveway, it's been used for X-number10

of years, they don't foresee any change in the11

situation.  That might be an appropriate way12

to sort of address OP's concerns as to the13

future use of the private driveway.14

            CHAIRPERSON MILLER:  Do you have15

a16

reaction to that?17

            MS. GIBBONS:  I don't think that18

would be a problem at all.  Just write up a 19

letter between the two -- have her write a20

letter?  I mean, that would be fine.  I'm sure21

she would be willing to do that.22



25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            CHAIRPERSON MILLER:  This is self-1

certified, is that correct, or not?2

            MR. GIARRAPUTO:  I'm sorry?3

            CHAIRPERSON MILLER:  Is this self-4

certified, meaning that you brought the5

application on your own, that the Zoning6

Administrator didn't send you here because he7

determined you needed relief?8

            MS. GIBBONS:  No.9

            CHAIRPERSON MILLER:  It's on your10

own?11

            MS. GIBBONS:  Yes.12

            CHAIRPERSON MILLER:  Okay.  13

            MR. GOLDSTEIN:  I'm sorry, I don't14

think that's accurate.  It did go to the15

Zoning Administrator who then only referenced16

that it needed lot area relief.  This was17

something new that the Office of Planning18

identified.19

            CHAIRPERSON MILLER:  Okay.  So20

just my point, and I think Mr. Goldstein is21

understanding that, is that it's already gone22
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through the Zoning Administrator's review and1

he didn't determine that you had a problem2

with respect to parking or access?3

            MS. GIBBONS:  Yes.4

            CHAIRPERSON MILLER:  Therefore,5

what both Mr. Goldstein and Mr. Dettman are6

saying is, well, there might be an issue here,7

but if you want to put something in the8

record, do it; that's fine.  So it's not like9

you have to do it.10

            MS. GIBBONS:  Okay.  11

            CHAIRPERSON MILLER:  But if it's12

something that works and we're going to leave13

the record open, as Mr. Dettman said, for14

revised plans, it might be a good thing to15

have in the record.  If you can't get it,16

you're not asking for parking relief anyway or17

relief from access and we're not saying that18

it's necessarily required.19

            MS. GIBBONS:  Okay.20

            CHAIRPERSON MILLER:  Okay.21

            MR. GOLDSTEIN:  Yes, and just to22
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follow up on my comment, I'll just reiterate1

I think that technically it meets 2117.4. 2

That regulation is silent when it comes to3

ownership.  It doesn't say that it has to be4

accessible via a private driveway in the sole5

ownership of the applicant or anything like6

that.  So again, if you're so inclined to put7

a letter into the record, that would be fine.8

            CHAIRPERSON MILLER:  Right, we9

have seen shared driveways and easements on10

driveways, and things like that.11

            Okay.  Any other questions for Mr.12

Goldstein?13

            Okay.  Oh, do you have any14

questions for Mr. Goldstein? 15

            MR. GIARRAPUTO:  No questions.16

            CHAIRPERSON MILLER:  No questions?17

And you do have a copy of the Office of18

Planning report?19

            MR. GIARRAPUTO:  Yes.20

            CHAIRPERSON MILLER:  Okay.  Is21

there anybody here from the ANC?  Oh, come22
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forward, please.1

            MR. BLAND:  Good afternoon.  My2

name is Ronald Bland.  I'm ANC commissioner3

4C-03.  The property in question is in my4

single-member district.  And the applicant and5

the architect appeared before the ANC April6

monthly meeting and the issue of the single-7

family dwelling was thoroughly vetted at that8

time.  There were some questions relative to9

how the house would sit on the lot and10

certainly there was some questions relative to11

the size or the footprint of the lot.  And we12

so noted that in our decision or in our letter13

of support to the BZA, that the lot is14

actually about 40 percent smaller than what15

the 1-B regulations call for.  16

            The neighbors in the immediate17

area; I think there were 29, they were sent18

letters by U.S. mail and they were briefly19

told why the exception was being asked for and20

what was going to happen.  And this was their21

notification that they had the right to object22
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or not object to the proposal.1

            Of the 29 letters that were sent2

out, and with that letter a self-addressed3

stamped envelope was in that letter to return4

to the ANC to tell us what the neighbors were5

thinking, I only received five response, which6

was about 17 percent of the total.  Sixty7

percent of those responding did not object. 8

There were three who had favorable -- no9

objections and there were two that did object.10

There were no explanations as to why the two11

people objected, two neighbors objected.  They12

just sent back the information saying they13

objected.  14

            Based on the 60 percent approval15

rating and the appearance before the ANC, and16

the explanation of how this new house would17

fit on that lot, the ANC voted six to one to18

support the project.  There was one19

abstention, six yes votes and one no vote, or20

no no votes.  Six yes, one abstention.  21

            Based on that, the ANC supports22
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the project.1

            CHAIRPERSON MILLER:  Thank you.2

            Any questions from Board Members?3

            Does the applicant have any4

questions for the ANC?5

            MS. GIBBONS:  No.6

            MR. GIARRAPUTO:  I do not.7

            CHAIRPERSON MILLER:  Were you at8

the meeting?9

            MR. GIARRAPUTO:  I was.10

            CHAIRPERSON MILLER:  Okay.  11

            Okay.  Thank you very much.12

            Is there anyone here who wishes to13

testify in support of this application?14

            Anyone who wishes to testify in15

opposition?16

            Okay.  Any closing remarks?17

            MS. GIBBONS:  I look forward to18

living in my new house.19

            CHAIRPERSON MILLER:  Okay.  This20

is very straightforward, but I think what21

we're going to have to do is postpone our22
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decision maybe until we get the revised plan.1

Because what we do is we vote to approve a2

specific plan that's before us.  And as I3

understand, it's going to be revised to4

eliminate the patio, is that correct?  I see5

some concern on your part.6

            MR. GIARRAPUTO:  Can we just put7

an X through it on the plan that you have? 8

It's not going to change other than the patio9

is not being built.  Everything is per plan.10

            CHAIRPERSON MILLER:  Let me say11

this, I know you're concerned, but I think --12

where's my calendar?  I think that our13

decision meeting would be next week, so it's14

not a very big postponement that we're talking15

about.  16

            MR. GIARRAPUTO:  Okay.17

            CHAIRPERSON MILLER:  So I think it18

would be preferable.  This is what you would19

take to permitting that we have the exact plan20

that's approved.  21

            MR. GOLDSTEIN:  Madam Chair?22
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            CHAIRPERSON MILLER:  Yes?1

            MR. GOLDSTEIN:  I apologize for2

interrupting.  I believe the patio is on3

public space, so I don't know if necessarily4

they would need -- even if they submit it.  I5

mean, this plan as it stands, whether that6

would be problematic.  I'd have to ask the7

applicant if the patio is entirely in public8

space.9

            MR. GIARRAPUTO:  Most of it is10

within public space.  Good try.11

            MR. GOLDSTEIN:  Thought I'd save12

you a step.13

            CHAIRPERSON MILLER:  We have14

another question on this --15

            MEMBER OATES WALKER:  Yes, just to16

clarify.  Did you say that there is a door on17

the side of the house that faces 16th?18

            MS. GIBBONS:  Not a door, but --19

let's see if there's a picture of it.  The way20

16th Street -- it's one of those like French21

doors.  It doesn't have a -- 22
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            MR. GIARRAPUTO:  There's no egress1

from the house onto the 16th Street side of2

that house.3

            MS. GIBBONS:  Right.4

            MR. GIARRAPUTO:  You can't get5

out.  It's a decorative door.6

            MEMBER OATES WALKER:  And so the7

point that you were making?8

            MS. GIBBONS:  I was saying it9

wouldn't look any different if you were10

driving down the street.  We tried to make it11

look like it --12

            MR. GIARRAPUTO:  A front facade.13

            MS. GIBBONS:  A front facade on14

the 16th Street side, as well as the Varnum15

side.16

            MR. GIARRAPUTO:  But the only way17

to get access to the house is on the Varnum18

Street side through a stoop and steps.19

            MEMBER OATES WALKER:  Thank you.20

            VICE-CHAIRPERSON LOUD:  And is21

that reflected on the plans that you have22
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before us, the facade?1

            MR. GIARRAPUTO:  Yes, it is.2

            MS. GIBBONS:  Yes.3

            VICE-CHAIRPERSON LOUD:  Okay.4

            CHAIRPERSON MILLER:  Okay.  And5

was it determined that some of the patio was6

on the property and it's not all on public7

space?  Okay.8

            So I think it's better in the long9

run.  What we'd normally do is just, just to10

get it right, get the revised plans before us.11

This week, I guess Mr. Moy will give you the12

date and then we will vote on it next Tuesday.13

And there's no party in opposition, so any14

order we would issue would be very quick.  So15

I don't think there's a big delay here.16

            Okay.  So when would the applicant17

need to get in the revised plans for next18

Tuesday's decision meeting?19

            MR. MOY:  Typically, as the Board20

knows, it's this Thursday, but I think this21

case, if you need another day, let's say22
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Friday, you know, the staff can accommodate.1

            MR. GIARRAPUTO:  Thank you.2

            MS. GIBBONS:  And do we come back3

Tuesday?  Okay.4

            CHAIRPERSON MILLER:  You can if5

you want to listen to the decision, but we're6

also on the web.  If you go to the Office of7

Zoning web site, you can just listen that way.8

            MS. GIBBONS:  Okay.9

            CHAIRPERSON MILLER:  Okay.  So to10

recap, we are going to leave the record open11

for the applicant to submit revised plans12

reflecting the elimination of the patio.  The13

letter is optional that was discussed.  And14

that's it.  You'll do that by Friday.  Our15

decision will be on Tuesday morning's agenda.16

            Okay.  Anything else?  Any17

questions?18

            MR. GIARRAPUTO:  No.19

            CHAIRPERSON MILLER:  Okay.  Thank20

you very much.21

            MR. GIARRAPUTO:  Thank you.22
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            MR. GIBBONS:  Thank you very much.1

            CHAIRPERSON MILLER:  Okay.  So I2

just wanted to give a little status report to3

people who were here in the audience waiting4

most likely for the afternoon cases.5

            We are on the last case of the6

morning's agenda.  I understand that we have7

a preliminary matter in the afternoon in one8

case and so I would anticipate that we will do9

our last case of the morning, then we'll do10

the preliminary matter for the afternoon, and11

then we will break probably for about an hour12

or so before the other cases for the13

afternoon.14

            Okay.  Just to be clear, the case15

that I was referring to that has a preliminary16

matter is Case No. 17730.  So that's the one17

case we'll get to before we break.18

            Good afternoon.  Ms. Bailey, do19

you want to call the next case, please?20

            MS. BAILEY:  Thank you, Madam21

Chair.  Application of District-Properties.com22
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LLC.  The number is 17774, pursuant to 11 DCMR1

3104.1, for a special exception to construct2

a new eight-unit multi-family condominium3

building under Section 353.  The property is4

located in the R-5-A District at premises 9305

Bellevue Street, S.E., square 5924, lots 141,6

142 and 143.7

            CHAIRPERSON MILLER:  Good8

afternoon. 9

            MR. SHARMA:  Good afternoon.10

            CHAIRPERSON MILLER:  And would you11

introduce yourself for the record, please?12

            MR. SHARMA:  Yes, my name is13

Niranjan Sharma.  I work for District-14

Properties.com LLC.15

            CHAIRPERSON MILLER:  I'm sorry,16

what's your last name?17

            MR. SHARMA:  Sharma.18

            CHAIRPERSON MILLER:  Selma?19

            MR. SHARMA:  Sharma.20

            CHAIRPERSON MILLER:  Okay.  Thank21

you.  And your address is?22
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            MR. SHARMA:  2615 Evarts Street,1

N.E.2

            CHAIRPERSON MILLER:  And you have3

a PowerPoint presentation?4

            MR. SHARMA:  Yes.5

            CHAIRPERSON MILLER:  And how long6

is that, about?7

            MR. SHARMA:  It can be as short as8

10 minutes.  Even less than that, maybe.9

            CHAIRPERSON MILLER:  Okay.  All10

right.  You work for the developer of the11

property, is that correct?12

            MR. SHARMA:  That's correct,13

ma'am.14

            CHAIRPERSON MILLER:  And who is15

the owner?16

            MR. SHARMA:  The owner is Mr.17

Mohammed Sikder.18

            CHAIRPERSON MILLER:  Okay.  19

            MR. SHARMA:  He was supposed to20

come here to present this case, but as he's21

out of the country now, so he has sent me to22
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present this case.  And we have a letter for1

that.  Do you need that authorized note?2

            CHAIRPERSON MILLER:  That isn't in3

our file?  Okay.  Thank you.4

            So whenever you're ready.5

            MR. SHARMA:  I'm ready, ma'am.6

            CHAIRPERSON MILLER:  Okay.7

            MR. SHARMA:  Thank you, Madam8

Chair.  This is about 930 Bellevue Street,9

S.E., Washington, D.C., 20032.  10

            We are a proposing an eight-unit11

condominium and this is about the location12

where the lot is situated.  I'm going to give13

some description of the site.  I think I14

shouldn't go through the whole.15

            It's in the single-member16

district, SMD 02-8E-07, Precinct 121, ANC 8E,17

Cluster 39, Ward 8 and the zip code is 20032.18

Enterprise zone.  And this site is served by19

Draper Elementary School as well as Washington20

Highlands Library, Heart Middle School and21

Ballou Senior High School.  This is no greater22



40

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

than 500 area floor in area.  Watershed is1

Port Tobacco River and zoning is R-5-A.  It is2

served by Engine 33 Fire Station and Greater3

Southeast Community Hospital, 7th Police4

District.  They represent facilities around is5

Ferebee Hope Recreation Center and Southeast6

Tennis and Learning Recreation Center.  7

            This photo is taken from the front8

of the lot, which is a vacant lot right now.9

This apartment building is in the front of the10

lot.  I mean, it's also in the Bellevue11

Street.  This is at the right of the lot which12

is in the south.  And we are proposing to have13

an access from the back of the lot where there14

is alley which connects to the Barnaby Street.15

            At the right side of the lot there16

is in alley but which is not functional right17

now.  That's why we have proposed access from18

the back of this lot.  There is the site19

condition.  20

            Now what we have proposed to build21

here is -- I'm sorry for the mis-quality, but22
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this is basically -- the blank spot in the1

middle shows the position of the condominium2

house and we are going to access it from the3

back where it reaches the Barnaby Street.4

            This is building plans.  We are5

proposing a cellar floor and first floor,6

second floor and third floor.  They most --7

they are almost the same.  8

            And this is how it looks like from9

the Barnaby Street.  This is the front10

elevation of the building.  This is the back11

elevation of the building.  Left side12

elevation and this is right side elevation.13

            As far as zoning is concerned, we14

are well within the limit of all the zoning15

provisions.  We don't need to have any16

variance on this lot area or on FAR, lot17

occupancy, on side yards, height and parking.18

            What we are requesting for is a19

special exception is needed to construct a new20

residential development in R-5-A Zone.  That21

is what Office of Planning has mentioned.  And22
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our conclusion is that we believe that the1

proposed development of this site by2

constructing a three-story condominium3

building will be in perfect harmony with the4

surrounding area.  This develop will in no way5

adversely affect the building environment of6

the area.  7

            Moreover, this development will8

improve the value of this locality, which is9

also reiterated by the support letters from10

the ANC and other neighbors.  Thus we request11

the Zoning Board to approve this development.12

Thank you.  That's my presentation.13

            CHAIRPERSON MILLER:  Thank you. 14

Can you describe the portion of the alley that15

you all have committed to pave?  Am I correct16

that you will be paving some of the alley?17

            MR. SHARMA:  That's right, Madam18

Chair.  This is the portion of the back alley19

which we are proposing to pave on our own up20

to this point where we need to use this alley.21

            CHAIRPERSON MILLER:  You've worked22
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with Ddot in making that determination, or1

what?2

            MR. SHARMA:  Actually we had sent3

this proposal to -- I mean, not with this one.4

Originally we didn't propose to pave it, but5

when we submitted to the Office of Planning,6

we had a comment, a suggestion from Office of7

Planning that we need to go to DDoT and pave8

the back alley.  We had their comments.  So9

now we are proposing to do it.  But I don't10

see an DDoT documents in the file so far.  But11

I think that was an understanding with DDoT.12

We communicated with them.13

            CHAIRPERSON MILLER:  How much of14

the rest of the alley is left unpaved?15

            MR. SHARMA:  I'm not quite sure,16

but it should be about 100 feet maybe, and it17

doesn't serve any purpose.  When we go to the18

right from this alley, it's also a dead end.19

It also has a dead end at the back of this20

apartment and this apartment has the entrance21

from Bellevue Street, and I don't think they22
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are using it anymore.  So that's just like a1

dead end, dead alley.  2

            CHAIRPERSON MILLER:  So it served3

no purpose to pave it, correct?4

            MR. SHARMA:  Yes.5

            CHAIRPERSON MILLER:  It would go6

to a dead end?7

            MR. SHARMA:  Sorry, I didn't get8

that.9

            CHAIRPERSON MILLER:  It would go10

to a dead end?11

            MR. SHARMA:  Yes, that will go to12

a dead end.13

            CHAIRPERSON MILLER:  Okay.14

            MR. SHARMA:  Yes.15

            CHAIRPERSON MILLER:  The Office of16

Planning, you have a copy of their report?17

            MR. SHARMA:  Yes.18

            CHAIRPERSON MILLER:  They say on19

pages 5 and 6 that the Department of the20

Environment recommends a pervious surface for21

paved parking areas.22
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            MR. SHARMA:  Yes.1

            CHAIRPERSON MILLER:  Will you have2

a pervious surface?3

            MR. SHARMA:  Actually the one I4

have is not the report from -- I think it was5

the report from Office of Planning, but I am6

not aware of the one you are mentioning right7

now.  But if that is the case, we are ready to8

do that.9

            CHAIRPERSON MILLER:  You can do10

that?11

            MR. SHARMA:  Yes, we can do that.12

            CHAIRPERSON MILLER:  Okay.  13

            MEMBER DETTMAN:  I have a question14

about the proposed design.  I notice that in15

order to gain access to the rear of the16

property, you actually have to go out the17

front door and then all the way around to the18

back, and that's for gaining access to the19

parking as well as the trash enclosure.  Can20

you just sort of tell me about the decision21

not to include egress to the rear of the22
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property?1

            MR. SHARMA:  Yes, I mean, it will2

affect the architecture of the building to3

have an egress from the back of the building4

because it is designed in a way that we will5

only have the egress from the front.6

            MEMBER DETTMAN:  By affecting the7

architecture, do you mean the size of the8

units?  I understand that if you're going to9

pull a corridor through the entire building,10

it's going to either shrink your units or make11

you have to widen your building.  But you're12

proposing side yards about five-and-a-half13

feet wider than what you necessarily have to14

provide.  You have side yards of 13 feet, six15

inches, but you only need to provide eight.16

            MR. SHARMA:  Yes.17

            MEMBER DETTMAN:  So I think the18

flexibility is there.19

            MR. SHARMA:  Yes.20

            MEMBER DETTMAN:  And I don't know21

if it's going to sort of take you out of22
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compliance with FAR, but --1

            MR. SHARMA:  That also is a case.2

            MEMBER DETTMAN:  Okay.3

            MR. SHARMA:  We are already tight4

on the FAR.5

            MEMBER DETTMAN:  Right.6

            MR. SHARMA:  The permitted FAR is7

.9, whereas we have already proposed .88, so8

that will affect the FAR.9

            MEMBER DETTMAN:  Okay.  Thank you.10

            CHAIRPERSON MILLER:  Could you11

also address Office of Planning's point on12

page 6 that the use of native planting and13

landscaping is also encouraged?  Do you want14

to address your landscaping?15

            MR. SHARMA:  Actually, we are16

proposing this landscaping at the front as17

well as at the back of the building.  And, I18

mean, at present the lot is fairly graded, so19

we don't need much of the slopes over there.20

And we have proposed some plans in the front21

as well as in the back.  22
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            CHAIRPERSON MILLER:  Do you1

identify your plants anywhere, or not really?2

I mean, I see a diagram that shows, you know,3

what looks like landscaping, but I can't tell4

what anything is.5

            MR. SHARMA:  Yes.  Is this the6

one?  7

            CHAIRPERSON MILLER:  You know,8

sometimes we have a little guide that shows us9

what each circle is.  For instance, each10

circle is a certain type of tree or something11

like that.  I don't see that here.12

            MR. SHARMA:  Actually, I'll have13

to consult my architect about the specifics of14

the plants which are proposed here.  Actually15

I'm not aware of the names of these plants. 16

            CHAIRPERSON MILLER:  Okay.  Any17

other questions?18

            MR. ETHERLY:  Thank you very much,19

Madam Chair.  I would just most certainly like20

to echo your probing of the landscaping.  As21

Mr. Sharma indicated in his presentation, the22
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Board was provided with a landscape plan, but1

I believe it would be helpful to get a little2

more detail on exactly what that presentation3

looks like.  4

            I'm pleased that the applicant is5

offering, as the Office of Planning indicated,6

some landscaping detail or features, if you7

will, at the front of the building as8

evidenced on, and this particular drawing9

isn't highlighted, but I'm looking at the10

sheet that's labeled "Landscape Plan."  But I11

believe it would perhaps be helpful to get12

some additional detail with respect to the13

types of planting that would be provided for14

landscaping around all sides of the building.15

Because it appears, at least from the16

presentation, to be fairly extensive and I17

think it would be helpful to just kind of bear18

that out a little bit from the standpoint of19

how the building would be presented.  So20

that's one point that I think would be21

helpful.22
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            I would like perhaps to get, Mr.1

Sharma, if you're prepared to speak to it2

today, that would be helpful, but I think it3

would be additionally helpful to get a sense4

of exactly what the lighting treatment is for5

the building.6

            MR. SHARMA:  Yes.7

            MR. ETHERLY:  Your plan indicates,8

I believe, that you will have lighting of9

course in the parking lot area, but I'm just10

not clear how exactly that lighting would be11

set up and presented.  Part of my concern for12

that question is due to the fact that you do13

have multi-unit residential at the rear of the14

property.  And of course I understand the need15

to adequately light your rear parking area and16

I most certainly want to be sure that you do17

that.  I just want to make sure it's done in18

a way that doesn't in any way adversely impact19

that rear property.  And I'm perhaps20

interested in asking, are you doing any other21

exterior lighting around the front or the22
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sides of the building, particularly as my1

colleague Mr. Dettman indicated, you're2

utilizing a walkway traversing the side of the3

building to get to the rear.  Are you in any4

way planning to illuminate that walkway or5

illuminate the sides of the building with any6

exterior lighting?7

            MR. SHARMA:  Yes, sir.  Actually,8

it will look very small here, but we have9

proposed some lighting which will illuminate10

the walkway.11

            MR. ETHERLY:  I see.  I see.  As12

you indicated, they are very small, but it's13

a lamp post.  Do you have a little more detail14

on what type of lamp post you're looking at?15

Size and lumens, if you will?  I see the one16

that's indicated almost as you get to the rear17

of the property and you begin to turn back18

towards the back parking area and I see one up19

at the front.  But I take it there will be no20

illumination posts, no lamp posts on the other21

side of the building, which is roughly the22
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western elevation.1

            MR. SHARMA:  Yes.2

            MR. ETHERLY:  There will or will3

not be any lamp posts on the western side of4

the building?5

            MR. SHARMA:  Yes, we can put6

there.  We will put.7

            MR. ETHERLY:  Okay.8

            MR. SHARMA:  Yes.9

            MR. ETHERLY:  And again, I'm just10

trying to get a sense of how you plan to11

illuminate and it may be the case that once12

you explore it with your architect maybe it's13

not feasible, but I just want to get a sense14

for what you're doing.  I hope some excellent15

landscaping.  I think the lighting component16

would be a very helpful piece from the17

standpoint of the presentation of the18

building.  19

            My last set of questions perhaps20

have to do with a little more of a sense for21

the treatment of the fencing for the22
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structure.  There's a brick wall that's1

represented, and again I'm staying right on2

the landscape plan page, there's a brick wall3

that's represented for the rear of the4

property.  I believe it would probably be5

helpful to get a sense of just exactly what6

that brick wall is going to look like from the7

rear.  It wouldn't be my expectation that it's8

a heavily ornamented brick wall, or it's some9

decorative type of brick, but I think it would10

be helpful just to get a sense of what you11

expect that brick to look like more so than12

what's represented here.  Because I just want13

to have a feel for it.14

            MR. SHARMA:  Yes.15

            MR. ETHERLY:  Secondly, is the16

issue of the metal fence at the rear of the17

property immediately adjacent to the parking18

area and you also have the same representation19

of a high metal fence at the front of the20

property.  Do you have a sense of what that21

looks like?  When you say "high metal fence,"22
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what's your understanding of what that will1

look like?  More than chain link, I take it?2

            MR. SHARMA:  Yes.  3

            MR. ETHERLY:  Okay.4

            MR. SHARMA:  Just more than chain5

link and we are proposing to make it with a6

metal design.7

            MR. ETHERLY:  Okay.8

            MR. SHARMA:  That's what we have9

been doing in all the properties.10

            MR. ETHERLY:  Okay.  I think it11

would be helpful if you could perhaps provide12

some representations either of this plan in a13

little more detail, or maybe some exhibits14

involving other projects so we have a better15

sense of what that fencing will look like.16

            MR. SHARMA:  Yes.17

            MR. ETHERLY:  I'm pretty certain18

of course it's going to be in your interest19

that the fencing is aesthetic and pleasing to20

the eye, but I think it would be helpful just21

to kind of flesh out that detail a little22
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more.1

            And I would say probably the same2

comment for what you refer to as the six-foot3

high stockade fence.4

            MR. SHARMA:  Yes.5

            MR. ETHERLY:  Just a little more6

detail in terms of what that looks like,7

because it looks like your plan indicates that8

you're going to be ringing the entire property9

with fencing.10

            MR. SHARMA:  Yes.11

            MR. ETHERLY:  On most sides.  And12

I recognize the need for that and the13

importance of that.  One, to set the property14

off, but I think it will be important that we15

have a sense of again the aesthetics of it16

just to kind of round out what the17

presentation of the building looks like.  It's18

going to be a prominent building.  19

            As I look at the overhead that's20

provided on page 2 of the Office of Planning's21

report, I mean, you have some other multi-22
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family dwellings in the area, but there's most1

certainly going to be a prominence to this2

project and I think it's important just to3

make sure that we kind of round out the4

details on those presentation elements.5

            MR. SHARMA:  Yes.6

            MR. ETHERLY:  And then finally the7

trash enclosure as it's indicated at the rear8

of your parking in what is essentially kind of9

the northwest corner of the parking area. 10

What's the enclosure going to look like for11

the trash container?  Do you have in mind some12

type of just basic fencing or some type of13

wooden enclosure, something that has a14

decorative feel to it?15

            MR. SHARMA:  I think it's a wooden16

enclosure.17

            MR. ETHERLY:  Okay.  Okay. 18

Perhaps some additional detail on that I think19

would be helpful also.  You have it fairly20

well contained and I don't think it's going to21

be an issue from a sight line standpoint at22
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the rear, but I'd like to just perhaps be sure1

of that by seeing what you would plan to2

represent as a trash enclosure.3

            Those complete my questions, Madam4

Chair.  Thank you.5

            Thank you, Mr. Sharma.6

            MR. SHARMA:  Yes, thank you.7

            CHAIRPERSON MILLER:  Any other8

questions right now?9

            Okay.  Anything else you want to10

say before we go to Office of Planning?11

            MR. SHARMA:  Nothing.12

            CHAIRPERSON MILLER:  Okay.  We'll13

get back to you.14

            Good afternoon.15

            MR. RICE:  Good afternoon, Madam16

Chair, thank you.  My name is Stephen Rice17

with the D.C. Office of Planning.  18

            OP recommends approval for the19

special exception pursuant to Section 353. 20

The site is a combination of three lots with21

a total width of 75 feet, roughly 157 feet22
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deep.  Square 5924 is located about a block1

west of Southern Avenue, which of course is2

the street that separates as a border for3

Maryland and D.C.  The square is primarily4

zoned R-5-A, but there is a portion that's5

zoned C-1.  There's a variety of housing6

types, including row houses, a few semi-7

detached homes and, as you can see, some small8

apartment buildings, as well as a small church9

located on the northeast corner.  I think I10

put northwest in my report, so to correct11

that.12

            The Comp Plan Land Use Map13

designates this area as moderate density14

residential.  And as you all may know, OP is15

undertaking a review of the R-5-A area, mainly16

east of the river for Ward 8 and Ward 7.  This17

property, however, is not planned for18

rezoning.  It's just outside of an area that19

we're considering.20

            Regarding the proposal, the21

building would be 37-feet tall, which is a22
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similar height to the other apartments in this1

square and is also below the 40 feet that's2

permitted in the R-5-A.  As noted, there will3

be two 13-foot-and-a-half wide side yards on4

both the east and west sides of the building.5

There would be several windows on all sides of6

the building, including the front of the7

structure which should provide adequate8

lighting and air flow to the new units.9

            The project would meet the parking10

requirements, the one-to-one requirement for11

eight units.  It would provide eight parking12

spaces at the rear of the property.  They13

would be accessed from the Barnaby Street,14

which is located north of the site and, as15

noted by the applicant, this portion of the16

alley which is entirely unimproved would be17

improved from Barnaby to the entrance point of18

the property.  There would be a 29-foot wide19

aisle for maneuvering of those vehicles which20

should be sufficient.21

            The plans show some level of22
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detail as far as the landscaping is concerned,1

but I do agree with the Board that more detail2

would be really helpful.  There's a modest3

slope from the Bellevue Street front, but OP4

does not think that there should be any5

significant grading issues to develop this6

property.  7

            OP has received comments of8

support from DHCD.  It should be in the file9

and I also included some of the notes in my10

report.  OP, however, has not received11

comments from the Department of Education or12

from DDoT concerning this proposal.  But OP13

does not believe that there should be any14

major transportation impacts, barring of15

course the alley is paved as proposed.  16

            Comments of support were received17

from ANC 8E-02's single member district18

commissioner in support of this project.  OP19

therefore believes this proposal has20

adequately met the requirements of 353 and21

believes that we stand in support of the22
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proposal.  1

            I'm open for questions.2

            CHAIRPERSON MILLER:  Thank you. 3

We're not experts in the Building Code, and4

I'm certainly not, but I was under the5

impression that buildings had to have two6

avenues of egress, to entrances or exits.  I7

might be mistaken; I don't know.  And this8

appears to only have one and so that kind of9

concerns me.10

            MR. RICE:  That sounds correct. 11

I'm not an expert either, but that sounds12

pretty accurate.13

            CHAIRPERSON MILLER:  Okay.  So14

that might be one thing that the applicant15

should look into, I would think because I'm16

not sure that we'd want to approve something17

that was really was not allowed by the18

Building Code for a safety reason.  Or even if19

we did approve it, it wouldn't get through20

permitting if it wasn't allowed.  So I think21

that would be a good thing to look into22
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because we expect that you'll be coming back1

with revised plans in any event to take a look2

at that and then, you know, with more details3

on landscaping and things like that.  4

            Mr. Rice, you know, in the Office5

of Planning report you make reference to the6

Department of Environment's recommendation7

about using native planting.8

            MR. RICE:  Yes.9

            CHAIRPERSON MILLER:  Do they10

provide any specific recommendations or11

anything?12

            MR. RICE:  Well, we did not13

receive specific comments for this case, but14

in general they normally do request such15

landscaping.  And it's noted in our report16

that we didn't get comments specifically for17

this case.  We just wanted to make it known18

that that's the norm from DDoE.19

            CHAIRPERSON MILLER:  Is it20

something that could still happen, or is21

basically the applicant's on its own to, you22
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know, figure out the native planting?  Because1

we're asking them to identify now specific2

plantings.  What we have is kind a schematic3

with, you know, nothing specific.  So I was4

just wondering whether there would be an5

opportunity to get something like that from6

DoE.7

            MR. RICE:  I could certainly8

request it.  Whether or not they respond, you9

know, I can't control that.10

            CHAIRPERSON MILLER:  Okay.  Also11

there's a reference to possibly incorporating12

low-impact storm water management techniques.13

Is there anything else specific that goes with14

that?  I mean, we don't usually get into15

evaluating that as well, but, you know, is16

anything going to happen with that?17

            MR. RICE:  Well, I think the18

applicant did make a point in his statement19

that he would provide a water management20

system that would connect to the city's21

existing system.  So, he has proposed that in22
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his statement.1

            CHAIRPERSON MILLER:  Okay.  And2

when we're talking about the pervious surface,3

we're talking about everything that would have4

been paved, such as the parking lot and the5

alley, and the driveway to it?6

            MR. RICE:  Yes.7

            CHAIRPERSON MILLER:  Okay.8

            MR. RICE:  And I guess if the9

three-foot wide walkway is still a part of the10

plan, that should also be included.  11

            CHAIRPERSON MILLER:  Other12

questions?13

            MR. ETHERLY:  Thank you very much,14

Madam Chair.  Just very briefly as a follow-up15

to some of my questions with the applicant's16

representative on the issue of landscaping.17

I think I'm comfortable with where we are,18

clearly a desire just to see a little more,19

but I wanted to just explore with Mr. Rice a20

little bit of the context for the remainder of21

the area.22
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            With respect to what constitutes1

the rear of the property, Mr. Rice,2

essentially if I'm looking at the overhead3

that's represented on page 2 of the Office of4

Planning's report, the rear of the property5

would essentially orient kind of a rough6

north-south axis to single-family homes.7

            MR. RICE:  Yes.8

            MR. ETHERLY:  Is that correct? 9

And those would be single-family homes on10

Barnaby Street, correct?11

            MR. RICE:  That's correct.12

            MR. ETHERLY:  Based on your13

understanding of the site, are there any14

concerns or would there be any concerns about15

lighting and illumination issues, let's say16

specifically with respect to the parking area17

first and foremost?  It looks like there's a18

good amount of distance between the19

properties.20

            MR. RICE:  Yes.21

            MR. ETHERLY:  But is there any22
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concern there?1

            MR. RICE:  Yes, and I agree.  I2

don't think, just given the distance of the3

rear yards of those single-family homes, if4

the lighting is oriented as noted or as is5

presented in the drawings, to be situated6

directly onto the parking lot, I don't think7

there should be an lighting issues with those8

properties to the northwest.9

            MR. ETHERLY:  Okay.  And there10

would also appear to be some single-family11

homes on Wheeler Road, kind of towards the12

northeast and I think there would probably be13

a similar perspective there.  There's enough14

distance there.  And the reason why I cite15

that is I just want the applicant to be sure16

that, you know, not looking for, you know,17

major, you know, commercial lighting18

installation.  I'm more inclined to rely on19

the applicant to make the appropriate20

decision, but I do think it would be helpful21

that there is appropriate illumination, and as22
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Mr. Rice indicated, most certainly in a1

downward-facing fashion as opposed to kind of2

outwardly.3

            With respect to the issue of4

fencing, Mr. Rice, are you in any position to5

comment on what's being done currently with6

respect to some of the other adjacent7

properties?  And I guess in particular what8

appears to be the white multi-unit building to9

kind of the northwest of the subject property.10

Is there any fencing with respect to that11

building that you recall?12

            MR. RICE:  I did a site visit13

maybe two-and-a-half, three weeks before the14

report was due.  I don't recall any fencing15

for that property.  I do think that there is,16

and I can't really tell on this picture, but17

the single-family homes off of Wheeler, I18

think I recall that they do have fencing.19

            MR. ETHERLY:  Okay.20

            MR. RICE:  And certainly the ones21

to the rear of the property.22
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            MR. ETHERLY:  Okay.  Thank you.1

Thank you, Mr. Rice.2

            Thank you, Madam Chair.3

            MEMBER DETTMAN:  Good afternoon,4

Mr. Rice.5

            MR. RICE:  Yes.6

            MEMBER DETTMAN:  When you were7

working with the applicant, did the idea come8

up at all or was it discussed to find a way to9

provide egress to the rear of the property?10

            MR. RICE:  That was not something11

we raised with the applicant in meeting with12

them.13

            MEMBER DETTMAN:  Okay.  Well, I14

guess this is a good a time as ever.  I think15

that you're going to back and you're sooner16

going to look at the landscaping and provide17

some more details with landscaping.  And18

actually one suggestion I might have is to19

visit the Office of Environment's web site,20

because they might maintain a list of native21

plants for this area and that might help you22
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and give you some guidance.  1

            However, and this is just sort of2

a suggestion, I encourage you as you go back3

and look at, you know, the plans and the4

landscaping, is just at least explore the idea5

of pulling that central corridor to the rear6

of the property.  I know that that sort of7

impacts the vertical egress in the building.8

But just doing a quick calculation, it looks9

like you're going to stay within your FAR.  On10

the OP report it says .7.  It looks like you11

might go to .8.  It also looks like that12

you're going to have to expand the width of13

your building, but you're going to maintain14

those side yards.  You'll still be within15

eight feet, but your units are actually going16

to get larger, because the front of your17

building is now going to get larger as well.18

Again, I know it effects cost, you know,19

building a bigger building costs a little bit20

more, but just at least explore the idea. 21

Because from a public good perspective,22
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specifically the residents of this building,1

I think that's a long way to go to sort of2

take the trash out or get to your car, or move3

in, you know, carrying your furniture from the4

rear to the front and up three floors.  So5

it's just a suggestion that you could maybe6

take a look at.  Thank you.7

            CHAIRPERSON MILLER:  Any other8

questions?  9

            Do you have any questions for the10

Office of Planning?11

            MR. SHARMA:  No, nothing.12

            CHAIRPERSON MILLER:  Okay.  Do you13

have a copy of their report?  You do.  We14

talked about that, right?15

            MR. SHARMA:  But since what I have16

is not the one -- I'll take it then.  Yes,17

I'll find one.18

            CHAIRPERSON MILLER:  Okay.  Is19

there anybody here from the ANC?20

            Okay.  There's no one from the21

ANC, but we do have a letter from Ms. Sandra22
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Seegars who is the single member district1

commissioner for 8E-02.  And I get the2

impression that this ANC can't get a quorum3

right now, that they've lost some people.  So4

they weren't able to submit a report from the5

full ANC, but she has submitted a letter in6

support and it's her single member district.7

Is that correct?8

            MR. SHARMA:  Yes.9

            CHAIRPERSON MILLER:  Yes.  Okay.10

And she says that thus far Mr. Mohammed's11

projects have improved the community because12

the sites he has built on, including this one,13

had become eyesores and/or nuisance problems.14

            Okay.  So that's from the ANC.  15

            Is there anybody here to testify16

in support of the application?17

            Anybody here to testify in18

opposition to the application?  Not hearing19

from anyone.  20

            Do you any closing remarks?21

            MR. SHARMA:  Actually I just22
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wanted to reiterate what I have to submit1

next.  That is the landscaping details, fence2

details, lighting details and also the3

possibility of egress from the back of the4

building.  Am I correct?5

            CHAIRPERSON MILLER:  Okay.  That's6

what we actually do at the end of a hearing,7

but we are at the end.  I mean, if you don't8

have any other closing remarks, that's fine.9

            Mr. Etherly had to step out, but10

I11

thought that he also asked for more detail on12

the brick and more detail, or pictures or13

something on the fences, both the high metal14

fence and the high stockade fence.15

            Anything else that the Board would16

like?  Okay.  And you mentioned we may see a17

revised plan reflecting two forms of egress,18

but it's something to check out for sure. 19

That's our impression.  You know, we are20

experts on the Zoning Code, but we're not21

experts on the Building Code.  But it's come22
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up enough in these cases that to give concern1

to all of us that we think that that's a2

safety requirement and also Office of Planning3

also has that concern as well.  4

            Okay.  So, how much time do you5

need to do this?  I think that we have a6

decision making on the first Tuesday of the7

month in general.  We have one coming up next8

Tuesday and then we have one coming before we9

go into summer recess.  We're not in session10

during August.  My guess is that you would11

need to be put on the agenda for the second12

decision meeting, which would be July 29th,13

unless you think you can get all this done by14

Thursday?  See we get our packages on15

basically Thursdays, you know, for Tuesday's16

meeting.  And today's Tuesday, so --17

            MR. SHARMA:  Yes.  Maybe 29 July18

is the better option.19

            CHAIRPERSON MILLER:  Yes.  Okay.20

So, Ms. Bailey, so we'll set this for decision21

making on July 29th.  And what's the date that22
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any revised plans and further information that1

was referenced would be due?2

            MS. BAILEY:  Madam Chair, did you3

want the Office of Planning to take a look at4

anything that the applicant is going to file?5

            CHAIRPERSON MILLER:  Sure.  We'd6

welcome Office of Planning taking a look at7

it.  I don't know whether you would need to8

file anything on it, but you could.  9

            Mr. Rice, what would you like to10

do?11

            MR. RICE:  I'm open to review any12

additional plans.  I'm not sure that they13

would require or need a supplemental report.14

But if that's something you desire, I can15

provide it.  I also will contact DDoE, if16

that's still something that the Board would17

like for OP to do, to get comments from them.18

            CHAIRPERSON MILLER:  Mr. Rice, let19

me just ask you this question.  You know, the20

applicant has agreed to use a pervious21

surface, you know, in all the areas that would22
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be paved.  Is that anything that we need to1

see, any examples of that, or it doesn't2

matter?  I'm not exactly sure of what's out3

there as far as options or anything OP would4

want to know about, you know, specifically5

what kind of pervious surface.  Or is it6

sufficient that's pervious surface?7

            MR. RICE:  I think of course we8

would prefer a more specific display of what9

type of surface you would like to use.  Yes,10

that would be our preference.11

            CHAIRPERSON MILLER:  Yes, I think12

that's a good idea.  I mean, a 353 is a13

special type of proceeding where we actually14

look at these kind of details.  So, I think it15

might be a good idea, since we have sufficient16

time, if we set a deadline that would just17

give Office of Planning an opportunity to take18

a look at what's filed and then have an19

opportunity to file a report, if you wanted20

to.21

            MR. RICE:  Okay.22
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            CHAIRPERSON MILLER:  We could1

leave that optional.2

            MR. RICE:  Okay.3

            CHAIRPERSON MILLER:  And certainly4

the applicant can consult with the Office of5

Planning in the meantime as well.  Isn't that6

right, Mr. Rice?7

            MR. RICE:  That's correct.8

            CHAIRPERSON MILLER:  Okay.  So if9

you're not sure what you should be doing.10

            All right.  Ms. Bailey, can we set11

a date then that just leaves a little leeway12

for Office of Planning to file a report should13

they choose to?14

            MS. BAILEY:  Sure, Madam Chair.15

            CHAIRPERSON MILLER:  Okay.16

            MS. BAILEY:  We'll suggest then17

that July 17th for the applicant and a week18

later for the Office of Planning's.  That19

would be July 24th.  20

            CHAIRPERSON MILLER:  Okay.  Is21

that enough time for you?22
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            MR. SHARMA:  Yes, that's enough.1

            CHAIRPERSON MILLER:  Okay.  Then2

that's what it will be.  All right.  Any other3

questions?4

            MR. SHARMA:  Nothing.  Thank you.5

            CHAIRPERSON MILLER:  Okay.  If you6

do, you can ask Office of Planning or Mr. Moy7

with the Office of Zoning, right here.  Okay.8

Thank you very much.9

            Ms. Bailey, I think that concludes10

our cases on the morning agenda.  is that11

correct?12

            MS. BAILEY:  Yes, Madam Chair.13

            CHAIRPERSON MILLER:  Okay.  Well,14

as I opened this hearing up, it was actually15

afternoon, so I'm going to go right into the16

afternoon case that has a preliminary matter.17

I don't think we need to do a whole new18

opening of hearing.  19

            I announced earlier that  we would20

take the preliminary matter now before we21

break because that should go pretty quickly.22
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So you want to call that?  It would be Case1

No. 17730.2

            MS. BAILEY:  Sure.  It's an appeal3

and as you indicated, the number is 17730 and4

it's of Milton E. Hall, pursuant to 11 DCMR5

3100 and 3101 from a July 19th, 2007 decision6

of the Zoning Administrator to revoke7

Certificate of Occupancy No. 40047, for8

operating a junk yard at premises 17159

Bladensburg Road, N.E.10

            There is a request from Mr. Milton11

who is represented by Mr. Ronald Webner for12

this hearing this afternoon to be continued,13

Madam Chair.  And I believe Mr. Webner is14

asking for a continuance for 60 to 90 days, if15

I'm not mistaken.16

            CHAIRPERSON MILLER:  Whenever17

you're ready, you can introduce yourselves for18

the record.19

            MR. TAYLOR:  Thank you, Madam20

Chair.  Dennis Taylor, Assistant Attorney21

General here representing DCRA.22
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            MR. WEBNER:  Good afternoon, Madam1

Chair.  I'm Ronald Webner.  I'm representing2

Milton Hall, the appellant.3

            CHAIRPERSON MILLER:  Okay.  And4

there's a motion for a continuance and are you5

making the motion on the appellant?6

            MR. WEBNER:  Yes.  Yes.7

            CHAIRPERSON MILLER:  And DCRA has8

consented to it, correct?  Okay.9

            MR. TAYLOR:  Correct, Your Honor.10

            CHAIRPERSON MILLER:  And we have11

something in writing that says 30 to 60 days.12

Is that what you're still seeking?  What's the13

status here?14

            MR. WEBNER:  I would say 60 to 90.15

            CHAIRPERSON MILLER:  Sixty to16

ninety?17

            MR. WEBNER:  Yes.  We're probably18

never going to need a hearing in this case,19

but Mr. Hall has to reapply and he's having20

some problems doing that.  I'm going to give21

him some help reapply for his C of O.  So,22
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just to make sure we don't have to come back1

again, I would say 60 to 90 days.2

            MR. TAYLOR:  Government would3

concur with that request, Madam Chair.4

            CHAIRPERSON MILLER:  Okay.  So you5

kind of expect this to go away, but just in6

case you want to reserve a date?7

            MR. WEBNER:  That's correct.8

            CHAIRPERSON MILLER:  All right. 9

And would you let us know though if it does go10

away so we can clear our calendar?11

            MR. WEBNER:  Most certainly.12

            CHAIRPERSON MILLER:  That would be13

a withdrawal, I guess.14

            MR. WEBNER:  Yes.15

            CHAIRPERSON MILLER:  All right. 16

Mr. Moy, do you have a suggestion for a date17

between 60 and 90 days away?  We may have to18

go further, you know, depending on our19

schedule.  Okay?20

            MR. WEBNER:  That's all right.21

            MR. MOY:  Madam Chair, I'd suggest22
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and for consideration of putting this on near1

future a date of the afternoon of October the2

14th, which then would be the third case in3

the afternoon, possibly.  If that's far4

enough.5

            MR. WEBNER:  That's fine.  October6

14th?7

            MS. MOY:  Madam Chair?8

            CHAIRPERSON MILLER:  Yes, that9

looks okay.  Okay.10

            MR. WEBNER:  So that's the 1:0011

session?12

            MR. MOY:  It would be the third13

case in the afternoon, for the afternoon cases14

beginning at 1:00.15

            MR. WEBNER:  All right.  All16

right.  That's fine.17

            CHAIRPERSON MILLER:  Okay. 18

Anything else?19

            MR. WEBNER:  That would be all.20

            MR. TAYLOR:  Nothing from the21

Government, Madam Chair.22



82

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            CHAIRPERSON MILLER:  Okay. 1

Thanks.  Have a good summer.2

            MR. WEBNER:  Thank you.  You too.3

            CHAIRPERSON MILLER:  Okay.  At4

this point then I think that we will adjourn5

the hearing and return in an hour.  This6

hearing's adjourned.7

            (Whereupon, the hearing was8

recessed at 1:50 p.m. to reconvene at 2:509

p.m. this same day.)10

11

12

13

14

15

16

17

18

19

20

21

22
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1

2

        A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N3

                                       3:244

p.m.5

            CHAIRPERSON MILLER:  Good6

afternoon, ladies and gentlemen.  This is the7

June 24th, 2008 afternoon public hearing of8

the Board of Zoning Adjustment of the District9

of Columbia.  My name is Ruthanne Miller; I'm10

the Chair.  To my right is Mr. Marc Loud; he11

is our Vice-Chair and next to him is Mr.12

Curtis Etherly representing the Zoning13

Commission.  To my left is Mary Oates Walker14

and Shane Dettman who are also Board Members.15

And next to Mr. Dettman is Mr. Clifford Moy,16

Office of Zoning, Sherry Glazer, Office of17

Attorney General and Beverly Bailey, Office of18

Zoning.19

            Copies of today's hearing agenda20

are available to you and are located to my21

left in the wall bin near the door.  22
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            Please be aware this proceeding is1

being recorded by a court reporter and is also2

web cast live.  Accordingly, we must ask you3

to refrain from any disruptive noises or4

actions in the hearing room.5

            When presenting information to the6

Board, please turn on and speak into the7

microphone, first stating your name and home8

address.  When you're finished speaking,9

please turn your microphone off so that your10

microphone is no longer picking up sound or11

background noise.  12

            All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness tables.  Upon coming17

forward to speak to the Board, please give18

both cards to the reporter sitting to my19

right.  20

            The order of procedure for special21

exceptions and variances is as follows: (1),22
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statement and witnesses of the applicant; (2),1

Government reports including Office of2

Planning, Department of Public Works, DDoT,3

etcetera; (3) report of the Advisory4

Neighborhood Commission; (4) parties or5

persons in support; (5) parties or persons in6

opposition; (6) closing remarks by the7

applicant.8

            Pursuant to Sections 3117.4 and9

3117.5 of the Zoning Regulations, the10

following time constraints will be maintained:11

The applicant, persons and parties, except an12

ANC, in support, including witnesses, 6013

minutes, collectively.  Persons and parties,14

except an ANC, in opposition, including15

witnesses, 60 minutes, collectively. 16

Individuals, three minutes.17

            These time restraints do not18

include cross examination and/or questions19

from the Board.  Cross examination of20

witnesses is permitted by the applicant or21

parties.  The ANC within which the property is22
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located is automatically a party in a special1

exception or variance case.  Nothing prohibits2

the Board from placing reasonable restrictions3

on cross examination including time limits and4

limitations on the scope of cross examination.5

            The record will be closed at the6

conclusion of each case, except for any7

material specifically requested by the Board.8

The Board and the staff will specify at the9

end of the hearing exactly what is expected10

and the date when the persons must submit the11

evidence to the Office of Zoning.  After the12

record is closed, no other information will be13

accepted by the Board.14

            The Sunshine Act requires that the15

public hearing on each case be held in the16

open, before the public.  The Board may,17

consistent with its Rules of Procedure and the18

Sunshine Act, enter executive session during19

or after the public hearing on a case for20

purposes of reviewing the record or21

deliberating on the case.  22
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            The decision of the Board in these1

contested cases must be based exclusively on2

the public record.  To avoid any appearance to3

the contrary, the Board requests that persons4

present not engage the Members of the Board in5

conversation.6

            Please turn off all beepers and7

cell phones at this time so as not to disrupt8

these proceedings.9

            The Board will make every effort10

to conclude the public hearing as near as11

possible to 6:00 p.m.  If the afternoon cases12

are not completed at 6:00, the Board will13

assess whether it can complete the pending14

cases remaining on the agenda.  15

            At this time the Board will16

consider any preliminary matters.  Preliminary17

matters are those that relate to whether a18

case will or should be heard today such as19

requests for postponement, continuance or20

withdrawal, or whether proper and adequate21

notice of the hearing has been given.  22
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            If you're not prepared to go1

forward with a case today, or if you believe2

that the Board should not proceed, now is the3

time to raise such a matter.4

            Does the staff have any5

preliminary matters?6

            MS. BAILEY:  No, Madam Chair.7

            CHAIRPERSON MILLER:  Okay.  We8

actually did dispose of the first case on the9

afternoon agenda, which was a preliminary10

matter, before we reconvened.  So we will be11

proceeding then with the second case on the12

afternoon agenda.  13

            Before we do that, would all14

individuals who want to testify today in any15

of the cases that are on the agenda for this16

afternoon, please rise to take the oath and17

Ms. Bailey will administer it.18

            MS. BAILEY:  Would you please19

raise your right hand?20

            (Whereupon, the witnesses were21

sworn.)22
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            MS. BAILEY:  Madam Chair, the1

first case this afternoon is Application No.2

17785 of Michael Yochelson, pursuant to 113

DCMR 3103.2, for a variance from the floor4

area ratio requirements under Section 402, a5

variance from the lot occupancy requirements6

under Section 403, and a variance from the7

nonconforming structure provisions under8

Subsection 2001.3, for a third floor addition9

and roof deck serving a flat.  The property is10

located in the R-5-B District at 1776 Willard11

Street, N.W.  It is located in square 151 on12

lot 221.  13

            CHAIRPERSON MILLER:  Good14

afternoon.  And would you identify yourselves15

for the record, please?16

            MR. MATUS:  My name is Rick Matus,17

12530 Saint James Road, Rockville, Maryland.18

            MR. YOCHELSON:  I'm Michael19

Yochelson.  I'm the owner of the property and20

I live at 1776 Willard Street, N.W.,21

Washington, D.C., 20009.22
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            CHAIRPERSON MILLER:  Okay.  And as1

a preliminary matter we do have two2

applications for party status.  I'm not sure3

if you all are familiar with that.4

            MR. MATUS:  If you mean the5

letters that were in the file, yes, we are6

aware of those.  Is that what you mean?7

            CHAIRPERSON MILLER:  Well, we have8

one from a John Moshier.  Is he here?  9

            And then we have another one from10

looks like Mary Dooley.  Is she here?  11

            Okay.  You are familiar with12

these?13

            MR. MATUS:  Yes, ma'am.14

            CHAIRPERSON MILLER:  Okay. 15

Usually a party status application is really16

for the purpose of an individual to17

participate in the hearing as a party and be18

able to cross examine and present evidence,19

etcetera.  And as they're not here, they can't20

participate.  21

            So, I would suggest to my22
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colleagues that we deny party status in this1

case to both individuals and consider their2

applications as testimony in the record.3

            Okay.  Is that consensus of the4

Board?  5

            Okay.  So that's the consensus of6

the Board and now we turn to the applicant7

then to proceed with your case.8

            MR. MATUS:  I'm going to start9

with a presentation, and I know you've got the10

reports that we submitted.  I am the architect11

and the builder for the project and I'm12

helping my client explain to you what we're13

looking for.  14

            We're looking for a variance at15

1776 Willard Street, N.W. and what we're16

looking for is a variance for two things.  One17

is the requirements for the floor area ratio,18

as well as the requirements for lot occupancy.19

            Let me give you a little bit of a20

background of the structure.  It was built in21

1923.  It's a three-story structure with a22
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basement and it actually has two dwelling1

units.  One is the first and basement levels.2

The other one is the second floor and a part3

of a third floor.  My client occupies the4

second floor level and then a part of the5

third floor and it's that third floor that's6

actually what has basically created this issue7

that we would need to expand the house. 8

            The third floor is designed in9

such a way that it has a sloping ceiling on10

the interior which makes it about a third to11

a half of it unusable.  You just can't stand12

up in that space.  So in essence what I'm13

getting at is that his two-story unit is14

actually a one floor apartment with a storage15

room on the third floor.  And what we are16

seeking is a variance to expand that third17

floor, make it a living space where you can18

utilize all the square footage.  And then also19

at the same time add an additional bathroom20

because he's only got one bathroom in his21

place, as well as a laundry, because the22
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laundry actually is all the way down in the1

basement, three stories down.2

            And the reason why we're seeking3

this variance is because the house, when it4

was built in 1923, based upon today's Zoning5

Regulations, is non-conforming and this is6

what makes it a unique property in our eyes.7

It's nonconforming because of two things.  One8

is that it already exceeds the lot occupancy9

by 18 percent and it also exceeds the floor10

area ratio as well.  And this is without11

anybody having modified the structure from its12

original time it was built.  So none of the13

previous owners or my client have ever14

expanded it or changed the footprint.15

            What we are looking for for the16

first variance, which is the lot occupancy, is17

-- let me backtrack.  The Zoning Regulations18

when they were enacted, and this is my take on19

it, is that they said, okay, we don't want to20

have somebody be of disadvantage because their21

house is nonconforming because of the way it22
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was built.  And so they have this one section,1

2001.3, which allows owners to get a special2

exception to be able to improve their homes in3

a situation like this.  Unfortunately for us,4

we cannot do that because our FAR is also over5

and so is our lot occupancy.  So you cannot6

have both like that and that's why we're here7

getting the variance.8

            Because of this issue of lot9

occupancy, one of the things that the OP10

report clearly stated is that this entire11

block that he lives on, all the homes there12

exceed lot occupancy.  They're all the same13

size footprints, so the homes, again as they14

are, are all too big to fit on the lot as per15

the code today.  16

            Part of the reason we think is17

because the lots are shallow.  Willard Street18

specifically, it's a very shallow lot.  So we19

know of at least 10 homes that are at least20

the same size as my client's that exceed as21

well.  And one of the things that you need to22
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note is that we're not changing the footprint;1

we're not increasing the lot occupancy.  All2

we're doing is keeping it the same.  3

            The second thing is that with the4

floor area ratio exceeding by ten percent,5

which we think is fairly minimal, we believe6

that that is not going to make a major impact7

to the light and airiness of the neighborhood8

or of the neighbors.  And we feel that even9

though we are asking for an additional ten10

percent of what's currently there, we don't11

feel that it's an excessive amount and it's12

going to impact the community in a negative13

way.14

            The third thing I want to point15

out is that we're only increasing the height16

of the existing structure by less than 1217

inches.  The current home, as seen from the18

frontage of the street on Willard, will not19

change in appearance.  The way that we're20

designing the project is such that we have a21

low lying roof that only appears towards the22
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back of the house.  And so for anybody at the1

street, you will not notice any difference.2

            The report did state one neighbor3

not approving this idea of expansion and that4

neighbor lives nine houses down and we5

actually checked this out and that neighbor,6

even if he's on the second floor of his home,7

cannot possibly see the proposed expansion of8

the structure.9

            The next point I want to make is10

that there are at least five other cases that11

the OP report has stated where variances have12

been granted in the neighborhood.  And those13

five are not including the four that we have14

photographic evidence of that we've presented15

to you.  And so these nine variances, or these16

nine projects that exist, I mean, that go back17

at least 20 years, show in a sense a precedent18

of not only the Board allowing -- again, we19

know of five that have been granted allowing20

this type of expansion to occur, but it also21

reflects the fact that the intent of the22
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zoning law of a R-5-B Zone is not being1

violated or changed.  2

            The R-5-B Zone, as you know, is a3

general area where different types of4

expansions or different types of structures5

are allowed.  And we feel that with the6

project that we're doing it is in a sense in7

keeping with some of the other projects8

around.  We know that at least half of the9

structures in our own block have either roof10

decks or additions on them and all we're11

asking for is to be given or granted the same12

rights that these other neighbors had to13

expand.  14

            The other thing that we want to15

point out is the approvals.  One of the16

letters that you probably did not get last17

week when you reviewed the file was the ANC18

commission.  They did give us a no objection19

to the proposal and we could not get a hold of20

the commissioner until yesterday.  So I don't21

know if the Board has that letter, but it does22
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exist.1

            CHAIRPERSON MILLER:  We have it.2

            MR. MATUS:  Okay.  Also we have3

the neighborhood support, the neighbors4

support, except for the one neighbor down the5

street.  The Historic Preservation Office has6

given us a green light.  Obviously, it's7

because it doesn't change the front facade of8

the house.  And one of the things in the OP9

report that's very specific says that it10

alters the intent of the zoning law.11

            If the people that put the staff12

report forward would be able to go out there13

and be able to see at a third-story level what14

this area looks like, they would have noted15

that there are different height structures16

everywhere all along this block and I don't17

believe that our extension is going to alter18

the intent of the zoning law whatsoever.19

            In closing it for my part I want20

to just point out that the OP report was very21

thorough and very detailed, but I think it was22
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a narrow reading of the Zoning Regulations1

based upon technical evidence and not real2

life application.  And so I think that if you3

were to be out there, you could see that in4

reality numerous homes, at least nine that I5

know of, have expansions like this and we are6

asking to just be granted the same rights.7

            Would you like to add anything?8

            MR. YOCHELSON:  No, thank you.  I9

mean, I think Mr. Matus has actually gone over10

this very well and certainly speaks on my11

behalf.  12

            I just purchased this about a13

year-and-a-half ago with the intent of making14

this change from the beginning, because I15

realized when I looked at the house I actually16

could not stand straight up, and I'm six feet17

tall, in that top floor.  And I've actually18

been in some of my neighbor's homes, including19

the neighbor, Mary Dooley, who wrote the20

letter, and she has done similar renovations21

where I can stand up in her home and not in my22
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own.  So, I agree with everything he said. 1

Thank you.2

            CHAIRPERSON MILLER:  Okay.  I3

think you referenced that there were five4

cases where variance relief was granted5

similar to this property?  Do you know the6

bases for granting the relief in those cases?7

            MR. MATUS:  Only with the report8

that you have in front of you, that I noticed9

that there were five homes in that same square10

that were allowed.  You know, we could no find11

-- first of all, we didn't know that they were12

actually variances, but we did obviously look13

out the window and we noticed our own nearby.14

We took photographs of four.  But there's no15

way for us to be able to figure out if permits16

were granted on those, or variances on those17

at all.  18

            So to answer your question, I19

don't know what the basis was for those20

variances that were granted.21

            CHAIRPERSON MILLER:  Just in22
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general, I'm not sure, you know, with respect1

to these per se, but in general you can go on2

the Office of Zoning web site and there is an3

area for BZA orders and Zoning Commission4

orders and you can put in addresses or key5

words and it will pull the orders.  6

            Okay.  Could address the three-7

prong test specifically for this property. 8

That's the criteria.  We evaluate each case on9

a case-by-case basis.  You know, the10

exceptional condition, the practical11

difficulty arising out of that in complying12

with the regs and then no adverse impact13

basically.14

            MR. MATUS:  Yes, ma'am.  The first15

one is the uniqueness of the property and the16

uniqueness of the property is the one that17

it's difficult to explain.  It's not an issue18

of the topography, it's not an issue of the19

shape of the lot.  But it is an issue of the20

fact that it's nonconforming and it's21

nonconformity on its own would not be a big22
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deal because again in an R-5-B Zone, they've1

said, okay, we know there will be some2

nonconforming lots.  We've got a way out for3

you guys to deal with, you know, to improve4

your home, to that one section.  5

            In this case, we're nonconforming6

with two areas; FAR and lot occupancy.  And7

that's not normal.  To me, that's very unique.8

And along with the fact that variances have9

been granted in that neighborhood, in that10

area, the uniqueness that we've got is that we11

are out of luck.  In a sense our lot is such12

that we cannot do anything to even improve the13

way it was built from its original date of14

construction.  15

            The second point is, the practical16

difficulty.  Well, we aren't expanding the17

footprint, lot occupancy stays exactly the18

same.  And so what we really are looking for19

is the FAR.  And because the lot occupancy is20

already exceeded, it makes it difficult for us21

to get that one exception or variance.22
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            And the third one, which I think1

to me is the easiest one to explain, is the2

impact on the zoning law.  I believe that the3

OP report is written as if the entire4

neighborhood are a series of row houses with5

flat roofs and all of a sudden we're proposing6

a building they're seeing as going to pop up.7

In reality, it's not like that at all.  From8

the photographs, you can see that two houses9

next to them, one across, three to right, they10

all have roof decks or additions; again not11

all of them, but a large amount of them.  That12

says to me that the zoning law is written to13

have some continuity of the homes and it would14

be one thing if all the homes were totally15

flat and we're doing something different, but16

we're not.  We're in a sense in keeping with17

some of the other structures that have been18

allowed in the neighborhood.  And the impact19

itself physically is not going to change the20

front of the house and I believe it is not21

going to impact the overall Zoning Regulations22
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of the R-5-B.1

            CHAIRPERSON MILLER:  I thought you2

said that the lot was shallow?3

            MR. MATUS:  Yes.4

            CHAIRPERSON MILLER:  Is it5

particularly shallow?  I mean, was that one of6

the reasons that the lot occupancy and FAR are7

high?8

            MR. YOCHELSON:  Well, I think in9

terms of comparing my side of the lot, of the10

alley, the houses, some of the pictures show11

my side, the Willard Street side at the alley12

and then the T Street side of the alley.  And13

there have been renovations on both sides, as14

you can see.  But the lots on the T Street15

side are actually significantly larger.  They16

have front and back yards, and I have neither.17

And so, I would assume that a house that's18

roughly the same size as mine in a larger lot19

would then not have those restrictions.20

            MR. MATUS:  And so I'm inferring21

that maybe that is one of the difficulties, is22
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the shallowness of the lot.  And I know we1

checked the footprint of the house to the lot2

and because the entire block is like that, it3

didn't dawn on me to say, okay, well this is4

unique because the entire block is the exact5

same.  They're all the same shallow lots.  6

            So in that respect, I guess in a7

sense it is a difficulty.  But they're all the8

same.  All 10 houses along that block are all9

the same.10

            CHAIRPERSON MILLER:  Okay.  Well,11

if you look at our regulation, at 3103.2,12

which mirrors the statute, basically it13

separates pre-1958 and post-1958, as I read14

it, for purposes of evaluating the exceptional15

condition.  And so, this is pre-1958 with the16

improvements and everything.  17

            It says, with respect to18

variances, the Board has the power under19

Section 8 of the Zoning Act "whereby reason of20

exceptional narrowness, shallowness or shape21

of the specific piece of property at the time22
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of the original adoption of the regulations."1

            And so I'm wondering if your2

property fits within that phrase, that it's3

exceptionally narrow, shallow, at the time of4

the original adoption of the regulations.5

            MR. MATUS:  It is exceptionally6

narrow -- in depth, I mean.  Shallowness I7

guess is what you'd call that.  8

            CHAIRPERSON MILLER:  It's both?9

I10

mean, what is it?11

            MR. MATUS:  No, shallow.12

            CHAIRPERSON MILLER:  Shallow.13

            MR. MATUS:  From the back as14

opposed to left to right.15

            CHAIRPERSON MILLER:  Right. 16

Right.  17

            MR. MATUS:  Yes.  It is18

exceptionally shallow.19

            CHAIRPERSON MILLER:  How do we20

know it is?  Is there a dimension or something21

that we should be aware of?22
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            MR. MATUS:  Well, that's the1

point.  That's why we aren't using this as one2

of the guides, is that the entire block is the3

same.4

            CHAIRPERSON MILLER:  That's okay.5

I mean, if we were to look at it and say,6

okay, I don't know that that necessarily7

knocks it out of a variance consideration,8

that it has to be unique, the only one on the9

block.  According to this regulation, it's10

talking about maybe there are several and11

that's why they got variances.  There were12

several that were exceptionally shallow or13

narrow at the time of the enactment of the14

regulations.15

            MR. MATUS:  I mean, the best way16

to look at this is if you go to Exhibit 2 of17

the OP report.  There's a site plan and it18

shows the lots and it shows the structure and19

then the green space or the yards.  And just20

by taking a cursory look, you can see where21

the house and the lot is located, that22
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basically those first 10 lots have a much1

smaller yard compared to structure.  I have2

the dimension of the lot, but not of the3

actual comparison of the other ones, but if4

you look at the lots on the other side of the5

alley, they're much longer than the ones on6

Willard Street.  The ones on T Street are much7

longer.  8

            CHAIRPERSON MILLER:  Okay.  Let's9

just go through that regulation then.  How10

does that exceptional shallowness result in a11

peculiar or exceptional practical difficulty?12

            MR. MATUS:  If the lot had not13

been so shallow, we would have met the lot14

occupancy requirements and therefore we could15

have asked for a special exception to the FAR.16

            CHAIRPERSON MILLER:  You're saying17

if it wasn't so shallow you wouldn't have this18

issue with the FAR and lot occupancy.  Is that19

fairly unique to this property, or are you20

aware of whether that was the reason for the21

other variance cases getting granted?22
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            MR. MATUS:  I can only infer that1

in the R-5-B Zone where they must have a lot2

of issues with shallow lots of lot occupancy3

being more than what's allowed today, that4

they put in this section that says, okay, we5

realize that there are quite few out there. 6

We'll give you the opportunity to get a7

special exception because you are at a8

hardship of not being able to meet the lot9

occupancy percentages.  And so I can only10

infer.  I don't know specifically that those11

other variances had that same issue, because12

they are all four structures without expanding13

the footprints of these homes.  The variances14

that were granted were not for adding to the15

lot occupancy percentage, but they were adding16

above on the third deck.17

            CHAIRPERSON MILLER:  Okay.  Any18

other questions?19

            VICE-CHAIRPERSON LOUD:  Just a20

couple of quick questions.21

            Do you know in terms of the block22



110

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that you were describing I guess on Willard,1

was your house constructed in a way that was2

unique vis-á-vis the other homes in terms of3

that third floor and there not being room4

enough for a six-foot person to stand up tall,5

I guess because of a slope on the third floor?6

            MR. MATUS:  Based on how they7

appear from the back side, I would assume that8

the majority of them have a similar sloping9

roof.10

            VICE-CHAIRPERSON LOUD:  Okay.  11

            MR. YOCHELSON:  We know the12

neighbors to the left and to the right that we13

can clearly see from the roof have the exact14

same condition.  The one two over has already15

raised theirs to give them the extra height.16

            VICE-CHAIRPERSON LOUD:  Okay.  And17

in terms of the purpose for your application,18

you want to get more usage out of the third19

floor and -- go ahead.  I'm sorry.20

            MR. YOCHELSON:  That's correct,21

sir.  Right now I'm essentially using that22



111

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

only for storage.1

            VICE-CHAIRPERSON LOUD:  Okay.  And2

you can't use it at all right now because of3

your height?4

            MR. YOCHELSON:  Well, every time5

I6

go up there, I hit my head on it.  I could use7

a portion of it.  About half of the room is8

certainly high enough for me to use, but the9

half where I actually come up the stairs and10

would have to get over to the higher end of11

it, I'd have to always go through the shorter12

end of it.13

            VICE-CHAIRPERSON LOUD:  Okay.  14

            CHAIRPERSON MILLER:  Okay.  Any15

other questions?  16

            Then why don't we go to the Office17

of Planning?18

            MS. JACKSON:  Good afternoon,19

Chair, fellow Members of the Board.  My name20

is Arlova Jackson and I'm a development review21

specialist in the Office of Planning.  The22
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applicant requests an area variance from1

Section 2001.3 as mentioned for floor area2

ratio and lot occupancy.  The Office of3

Planning also feels the proposed work requires4

relief from the closed court area requirements5

for area and width, and that's addressed in a6

table in the staff report as well.7

      The property is located in Ward 2 in the8

R-5-B Zone in the Strivers Section Historic9

District.  It's a conforming use in a10

nonconforming structure.  As mentioned,11

existing nonconforming characteristics are lot12

occupancy, court width and area, and floor13

area ratio.14

            With regard to the three-part15

test, the Office of Planning feels the16

application does not meet the three-part test17

that is relevant to variances.  With regard to18

uniqueness, the property is similar in size to19

others on the same square.  There are no20

exceptional topographical conditions.  At21

least half of the lots on the square have the22
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exact same size.  All of the properties in the1

square are within the same historic district2

and were likely built before 1958.  And based3

on a visual analysis of the square, many other4

lots appear to have similar occupancies.  5

            With regard to the second part, by6

virtue of not meeting the first part of the7

test, there's no existing physical8

characteristics that are unique that would9

relate to a particular exceptional difficulty10

or hardship.  11

            The applicant has referenced the12

presence of similar roof decks and additions13

in the neighborhood as grounds for granting14

the variance.  As discussed briefly, I did do15

some research to figure out how those other16

additions were made and how they were17

approved.  I found about a half dozen requests18

made in the past 28 years for similar19

additions.  Some were illegally constructed20

roof decks that had to come through a variance21

process for approval.  None of them actually22



114

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

corresponded to the addresses that the1

applicant listed in their application.  So, I2

can't say definitively how they were built or3

how they were allowed.  4

            Regardless, I would say that the5

fact that other properties have similar6

additions that are being requested here7

wouldn't constitute a unique condition that8

exists on this property that relates to a9

particular hardship.  10

            Lastly, I would clarify that the11

Office of Planning does acknowledge that other12

properties in the block have a similar size13

and condition, and footprint, and that since14

the application doesn't result in adding15

dwelling units and will not change the16

footprint, that it could be granted without17

substantial detriment to the public good. 18

However, due to the standards found in Section19

2001.3 for a conforming use in a nonconforming20

structure, this section allows for additions21

and enlargements provided they meet certain22
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requirements.  And this application doesn't1

meet any of those requirements.  The property2

exceeds lot occupancy, FAR, does not meet the3

closed court requirements and actually4

proposes to increase the nonconforming5

characteristic as it relates to FAR.6

            This section is meant to allow for7

modest improvements to nonconforming8

structures, but only if such work doesn't9

create new nonconforming characteristics, and10

this project does both.  So, for that aspect,11

the Office of Planning would find that it12

doesn't meet the part of the standard that13

relates to impairing the intent of the Zone14

Plan, and overall we cannot support the15

request for zoning relief.  And I can take16

questions.17

            CHAIRPERSON MILLER:  Thank you. 18

            MS. JACKSON:  Sure.19

            CHAIRPERSON MILLER:  Well, 2001.320

allows for deviations under certain21

conditions, correct, that are here?  Right? 22
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So that's why they're here for a variance.  I1

mean, does the opinion believe that if someone2

meets the three-prong test that a variance3

could be given from 2001.3?4

            MS. JACKSON:  Yes.5

            CHAIRPERSON MILLER:  Okay.  But6

you don't think they're met here?7

            MS. JACKSON:  Correct.8

            CHAIRPERSON MILLER:  Do you think9

that the first prong of the test can be met if10

a property is exceptionally shallow, but it's11

not the only exceptionally shallow property on12

the block?13

            MS. JACKSON:  I guess by virtue of14

saying "unique," to me that would require it15

to be a condition that's not evidenced16

elsewhere.  And the fact that there are17

several properties with the same condition, it18

lessens the strength of that argument.19

            CHAIRPERSON MILLER:  When I read20

the first part of the Zoning Regulation on the21

variance test, and it's like the more you read22
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this the more you can see in it, but I don't1

believe it uses the word "unique."  And it2

actually uses the word "exceptional."3

            MS. JACKSON:  "Exceptional."4

            CHAIRPERSON MILLER:  So I think it5

is more clear if you see a property and it's6

the one and only one; it looks unique, it's7

clear.  But do you think there can be more8

than one exceptional --9

            MS. JACKSON:  Sure.10

            CHAIRPERSON MILLER:  Okay.  So11

when you look at this property and these lots,12

they're exceptional, I guess, in a row, at13

least six, that are the same.  But the14

applicant has characterized them as15

exceptionally shallow.  Would you say that's16

an accurate assessment?17

            MS. JACKSON:  Well, it's an 80-18

foot depth, which is shallow.  I mean, that's19

a shallow lot, I guess comparatively,20

certainly.21

            CHAIRPERSON MILLER:  It seems that22
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if you take the shallowness of the lot,1

according to the applicant that's what's given2

rise to the improvements exceeding the FAR and3

the lot occupancy.  Do you see any practical4

difficulties in complying with the regulations5

that that would cause?6

            MS. JACKSON:  Well, it's obviously7

going to impact the size and any improvements8

on it.  You know, FAR is relative to the size,9

so certainly it relates to that.10

            CHAIRPERSON MILLER:  Actually,11

they can't comply with the regulations because12

they're out of compliance, right?13

            MS. JACKSON:  Right.14

            CHAIRPERSON MILLER:  The only way15

they could comply is by demolishing?16

            MS. JACKSON:  Taking something17

down.18

            CHAIRPERSON MILLER:  Right.  19

            MS. JACKSON:  Yes.20

            CHAIRPERSON MILLER:  Okay.  So I21

guess then that leads us to a judgment on22
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their practical difficulty, whether or not1

there's some practical difficulty that they2

should be able to build to correct.  3

            I think I've heard the applicant4

and they can address this further, because I5

think that's an important point.  But one is6

not being able to stand up, I guess, in part7

of the area.8

            MS. JACKSON:  Yes.9

            CHAIRPERSON MILLER:  Do you see10

any practical difficulties?11

            MS. JACKSON:  Yes.  Yes, I would12

agree.  13

            CHAIRPERSON MILLER:  Other14

questions?  I would throw this back to the15

applicant in a way, because this is sometimes16

our dilemma.  Someone might say, well, you17

don't have to build this addition.  You have18

a residence there, so you know, what's your19

practical difficulty in complying with the20

regulations?  I mean, I don't know if you have21

a response, because I think you talked about22
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being able to stand up and I'm not sure --1

            MR. MATUS:  The practical2

difficulty in terms of living, you know, the3

quality of living certainly is an issue and4

the way that this house was designed5

originally, the stairs from the second to the6

third floor dump you out into the middle of7

the home, which basically puts it at the8

shallow end of that third deck.  And so in9

essence my client has to duck his head to be10

able to get through and then be able to stand11

up as he walks towards the front of the home.12

So that's a practical difficulty in terms of13

being able to live in the structure.14

            I look it as being a difficulty in15

the sense that the house was built -- I assume16

in 1923 there were zoning regulations, and it17

was built according to those.  And then18

sometime in the past we decided to change19

those regulations and standardize them in the20

city for this specific area.  And this is one21

residence that got caught in being22
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nonconforming.  And so we are at a difficulty1

that we didn't change the footprint of the2

house, we didn't add an addition 10 years3

prior that makes this now have to go through4

a variance.  The house is identical to what it5

was when it was built and we don't have the6

ability to improve the home on the interior to7

make it livable.  And I see that as a8

practical difficulty because of the way that9

the zoning laws are written according to this10

specific lot, that it exceeds the lot11

occupancy as it is.12

            CHAIRPERSON MILLER:  I guess my13

question is let's say, you know, a lot of14

people have this exceptionally shallow15

property.  But that doesn't mean that they16

have a peculiar and exceptional practical17

difficulty that arises out of it.  I mean, if18

everybody did, it wouldn't be a variance.  I19

think we wouldn't have this three-prong test20

probably.21

            MR. MATUS:  But I don't --22
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            CHAIRPERSON MILLER:  So your1

difficulty should be a little bit different2

from like everybody's, not just the fact that3

it's a nonconforming property that exceeds the4

lot occupancy or FAR.5

            MR. MATUS:  I agree.  I don't know6

if it was the Board of Zoning or the Zoning7

Office's intent to establish an entire8

neighborhood of nonconforming homes that made9

it difficult to do anything different to make10

it livable.  And I think that the intent of11

the Zoning Regulations are to say we want to12

put limits on what you can do, we want to make13

the neighborhoods look right, conform to each14

other, but we don't want to put somebody at a15

disadvantage before they could even do16

anything.  And so looking at it that way, I17

see there's a difficulty.  18

            The interior is something19

different and you can say, well, you know,20

you've got to live in the second floor.  You21

know, third floor, it is what it is.  However,22
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if we had just been given the same right as a1

legal lot, then this wouldn't be an issue. 2

Because I know what the Board of Zoning -- the3

zoning laws recognize that this is an issue4

and they put that section in to deal with5

this.  And we are at a disadvantage, which is6

only us.  Obviously, if the neighbor next door7

wants to expand, they'll be here in front of8

you here, too.  But we're at a disadvantage9

that we do not have the ability to use this10

section to improve the quality of this11

structure to make it livable.  And that to me12

is a practical difficulty.13

            VICE-CHAIRPERSON LOUD:  Do you14

find, Mr. Yochelson, that the noise impacts15

are a lot more evasive on either the first or16

second floors in a way that they're not on the17

third floor?18

            MR. YOCHELSON:  In terms of if I19

were inside of the house that the noise would20

be less on the third --21

            VICE-CHAIRPERSON LOUD:  Yes, in22
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terms of your quality of life in the house.1

            MR. YOCHELSON:  I think it2

probably would.  This is actually a two-unit3

home, as Mr. Matus referenced, and so I can4

actually hear my neighbors when they're in5

their living room playing TV.  If they're6

watching TV or doing what-have-you, I can hear7

them through the floor, which I would not be8

able to do one floor above that.  9

            MEMBER DETTMAN:  Would you have10

any idea whether this structure was built as11

a flat in 1923; or if it wasn't, if it was12

built as a single-family home?  I mean, do you13

have any idea of the date that it was actually14

converted to a flat?15

            MR. YOCHELSON:  I'm not certain16

about that based on the fact that the majority17

of the homes that are very similar to this one18

along that block are all flats.  I assume that19

they were probably built that way, but I don't20

know that for sure.  21

            MR. MATUS:  The only proof that I22
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have that it probably was at the front facade,1

clearly you can see two front doors with the2

original brick work and architecture that it3

was not something that was remodeled into4

having from one single door to two doors.5

            MEMBER DETTMAN:  And you said6

there are several flats on your block?7

            MR. YOCHELSON:  Correct.8

            MEMBER DETTMAN:  I wonder if I9

could just pose one question to the Office of10

Planning.  11

            On page 3 of your report, right at12

the bottom you state that in light of the13

physical characteristics of the lot and14

without supporting information discussing any15

extraordinary circumstances affecting the16

property, OP feels that the site does not meet17

the first part of the test.  18

            And so I got the impression in19

your report that when you were looking at the20

first prong of the variance test, you looked21

solely to the land and not sort of taking into22
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account the improvements that are on the land.1

I know that there have been recent cases and2

it's often the case that we look at sort of in3

terms of the first prong in looking at an4

extraordinary circumstance we can consider,5

the courts say that we can consider the6

improvements that are on the land.  And by the7

adoption of the regs, it seems that this8

particular structure was made nonconforming9

with respect to lot occupancy and FAR.  And10

the Board had used that as a way to sort of11

say, well, the applicant hasn't done anything.12

It was the adoption of the regs that made this13

structure nonconforming.  And so that in and14

of itself was the extraordinary circumstance15

and that got us to the second prong.16

            So I was just wondering if it was17

just the physical characteristics of the land18

that you took into consideration, or did you19

look at the improvements and just decide that20

by the adoption of the regs, for whatever21

reason, there was an extraordinary22
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circumstance here?1

            MS. JACKSON:  I think I was2

focusing more on trying to distinguish this3

property as unique as compared to other4

properties on the square.  And so I focused on5

both, but in relationship to its surroundings.6

So the size of the lot, the improvements on7

the lot and the occupancy of the lot, but I8

was looking at it in relationship to how the9

neighboring lots were also developed.  10

            MEMBER DETTMAN:  Okay.11

            MS. JACKSON:  So slightly12

different than your --13

            MEMBER DETTMAN:  And so that made14

you make the determination that although this15

particular property was made nonconforming16

with respect to occupancy and FAR, it's not17

necessarily unique or extraordinary because18

with the adoption of the regs a lot of the19

buildings on this block were made20

nonconforming with respect to FAR and lot21

occupancy.22
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            MS. JACKSON:  Exactly.1

            MEMBER DETTMAN:  Thank you.2

            CHAIRPERSON MILLER:  Okay.  I'm3

looking at the practical difficulty aspect. 4

I'm looking at your revised homeowner5

statement and I believe it indicates that6

without the relief, or with the relief you7

would be able to add a bathroom, a laundry8

room, a hall to access the third floor roof9

deck, which would make totally unused area10

livable space.  Is that right?11

            MR. YOCHELSON:  Yes, ma'am.12

            CHAIRPERSON MILLER:  Okay.  Office13

of Planning, I guess I'm wondering to what14

extent the circumstances of this property were15

compared with the properties.  I mean, when16

you determined that it wasn't unique, were you17

looking at just the lots, that they all looked18

similarly shallow, or something else?19

            MS. JACKSON:  I looked at the size20

of the lots, the size of the structures on the21

lots.  I did actually visit the site and I22
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walked through the alley and did see, you1

know, roof decks on the square a couple of2

places.  I mean, there isn't any major grade3

changes, so it was mostly the size of the lot4

and the improvements on the lot.5

            CHAIRPERSON MILLER:  But they6

don't have that.  They don't have the roof7

decks.  You saw roof decks, but they don't8

have that?9

            MS. JACKSON:  No.10

            CHAIRPERSON MILLER:  So they11

weren't similar to those properties that way?12

            MS. JACKSON:  No, there's a13

handful.  It's not like there are roof decks14

on -- yes.15

            CHAIRPERSON MILLER:  And were they16

similar to the ones that didn't have the roof17

decks?  Or how was the building similar to the18

other buildings?19

            MS. JACKSON:  The size of it.20

            CHAIRPERSON MILLER:  Okay.21

            MS. JACKSON:  In relationship to22
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the size of the lot.1

            CHAIRPERSON MILLER:  Okay.  Got2

it.  Would you say in that area that the roof3

decks add to the livability of the property?4

            MS. JACKSON:  I suppose.5

            CHAIRPERSON MILLER:  Okay.  Are6

there any other questions from Board Members7

for the Office of Planning?8

            Does the applicant have any9

questions for the Office of Planning?10

            MR. MATUS:  No, ma'am.11

            CHAIRPERSON MILLER:  And you do12

have a copy of the Office of Planning's13

report?14

            MR. MATUS:  Yes, ma'am.15

            CHAIRPERSON MILLER:  Okay.  16

            VICE-CHAIRPERSON LOUD:  One17

question for the Office of Planning.  And you18

may have asked this, Madam Chair; I'm not19

certain if you did.  Excuse me, I'm going to20

ask it again.21

            Would you consider it a practical22
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difficulty for this applicant in terms of1

noise impacts to not be able to utilize his2

entire house for quiet enjoyment of his house?3

            MS. JACKSON:  I'm sorry, I4

couldn't hear you.  5

            VICE-CHAIRPERSON LOUD:  Let me6

restate it.  I think part of his testimony was7

that for the full enjoyment of the quiet of8

his home, he's not able to get all of that on9

the first and second floors, but needs to10

access the third floor because of the noise,11

I think, from neighboring properties and how12

the third floor is kind of secluded and allows13

him to sort of avoid some of that noise.  So14

in his context, as someone who's six feet or15

over six feet and who would need to access16

that third floor just to get some solitude in17

his home, would you consider it a practical18

difficulty that he is currently unable to do19

that?20

            MS. JACKSON:  I think if the21

request were solely to raise the roof for the22
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sloping portion so that full access could be1

allowed to what is existing, that would make2

perfect sense.  But the request is also adding3

305 square feet to that level, which is why4

the FAR is increasing.5

            VICE-CHAIRPERSON LOUD:  And I6

think some of the request is for, for example,7

a bathroom which would be considered an8

necessary use obviously in a home and for a9

person.  It wouldn't be extra feet just for10

the sake of extra feet, but I think for11

functions that are important and incidental to12

what he would be doing up there anyway.13

            You don't have to agree with me.14

I'm just asking you for your take on it.15

            MS. JACKSON:  I think it's16

reasonable to want to be able to have full use17

of all the levels of your house, and he18

currently doesn't have that on that level.19

            VICE-CHAIRPERSON LOUD:  Okay. 20

Thank you.21

            CHAIRPERSON MILLER:  So the 30522



133

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

square feet I guess that you were concerned1

about, what does that go to?  That goes to a2

bathroom and what else?3

            MS. JACKSON:  A laundry area, I4

think.5

            CHAIRPERSON MILLER:  Okay.  And6

this area that's being built on, is there a7

down side other than, I mean, the increase in8

-- what are we increasing, FAR?9

            MS. JACKSON:  Right.10

            CHAIRPERSON MILLER:  It's not11

impacting any neighboring properties12

negatively or anything like that, correct?13

            MS. JACKSON:  I wouldn't -- no, I14

wouldn't say -- no, it's not.  15

            CHAIRPERSON MILLER:  Okay.  I just16

want to clarify.  Office of Planning doesn't17

believe that it would have any adverse impacts18

on neighboring property, but do you believe it19

impairs the intent of the Zone Plan, or20

something to that effect?21

            MS. JACKSON:  Well, the report was22
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based on the information given in the1

application.  Obviously, some things have come2

up during the course of the hearing that have3

shed some additional light about the4

shallowness of the lot.  I wasn't aware of the5

height, the fact that the owner couldn't6

actually stand up on the third floor.  So7

that's new information.  So if the first two8

are based on the testimony that's given9

regarding uniqueness in terms of the shallow10

lot, the fact that the regs have rendered it11

impossible to make improvements, I would say12

that we would not have a problem with the13

third standard.  14

            CHAIRPERSON MILLER:  Okay.  Thank15

you.  And I mean, I think it's our experience16

as well that -- that's why we have hearings,17

that new information comes out at the18

hearings.19

            Any other questions for Office of20

Planning?21

            Okay.  Is anybody here to testify22
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from the ANC?  Not seeing anyone.1

            I would like to recognize that we2

did receive the letter from the Dupont Circle3

Advisory Neighborhood Commission 2B in which4

they said that they had no objection to the5

zoning variance request in this application,6

and the vote was 9-2-0, and no abstentions.7

            Okay.  Is there anybody here to8

testify in support of this application?9

            Anybody here to testify in10

opposition?  Not hearing from anybody.11

            Do you have any closing remarks?12

            MR. MATUS:  Just thank you for13

listening to our variance.14

            CHAIRPERSON MILLER:  Actually,15

Office of Planning brought up a question about16

an open court needing relief.  Do you want to17

address that at all?18

            MR. MATUS:  Something that we19

noticed in the OP report that we were also20

needing an exception for that as well, and21

that's as a result of the FAR, meaning that22
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we're exceeding the FAR for the open court and1

its requirement.  We feel that if we're2

granted the variance for the FAR, that --3

again, I wasn't aware that we also had to do4

a third one.  But we're not changing the shape5

of that court whatsoever and the only thing6

that's changing is the fact that we're asking7

for more FAR coverage, and that's what's8

impacting that court.  We feel it's a minimal9

change to what's currently there.10

            CHAIRPERSON MILLER:  So it's11

basically the same circumstances that's12

causing this variance situation and there's no13

different impacts from that?14

            MR. MATUS:  No, ma'am.  It's the15

same circumstances as wanting to increase the16

FAR and asking for that request.  And there17

would be nothing different about the court as18

it currently stands.  19

            CHAIRPERSON MILLER:  Just want to20

double check with the Office of Planning.  You21

don't find that there's any adverse impact on22
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neighboring properties from the court?1

            MS. JACKSON:  No, it's just2

because they're extending a wall that's3

adjacent to the court.4

            MEMBER DETTMAN:  Just a quick5

question for OP.  In light of the new6

information that you had said had come up with7

respect to the depth of the lot, I think you8

said, as well as the sloping ceiling and not9

being able to stand up, you're still of the10

opinion that DCOP can't support this11

application?12

            MS. JACKSON:  No.13

            MEMBER DETTMAN:  You're not?14

            MS. JACKSON:  No.15

            MEMBER DETTMAN:  So currently16

you're supporting the application?17

            MS. JACKSON:  Yes.18

            MEMBER DETTMAN:  Okay.19

            CHAIRPERSON MILLER:  Okay.  We20

were just conferring to see whether we wanted21

to deliberate on this today, and we do.  We22
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don't need any further information in this1

case.  So we're going to do it right now, and2

I'll do it under motion and see where it goes.3

            I would move approval of4

Application No. 17785 of Michael Yockelson,5

pursuant to 11 DCMR 3103.2 for a variance from6

the floor area ratio requirements under7

Section 402, a variance from the lot occupancy8

requirements under Section 403, a variance9

from the nonconforming structure provisions10

under Section 2001.3 and a variance -- what's11

the court requirement one, from 406 court12

requirements.  Okay.  For a third floor13

addition and roof deck serving a flat at14

premises 1776 Willard Street, N.W.15

            And do I have a second?16

            VICE-CHAIRPERSON LOUD:  Second,17

Madam Chair.18

            CHAIRPERSON MILLER:  Okay.  I'll19

just start off the discussion and others20

should add.  21

            In approaching a variance test, we22
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do look at it as a three-prong test, the first1

prong being exceptional condition.  And I am2

looking at 3103.2, the phrase that I read that3

relates to properties in existence prior to4

the enactment of the Zoning Regulations.  And5

this one was, I think it was 1923, or the6

1920s.  In any event, before the enactment of7

the Zoning Regulations.  And it's been8

determined that the lot in this case is9

exceptionally narrow and it's my reading that10

it doesn't have to be uniquely exceptionally11

narrow; it just has to be exceptionally12

narrow.  And that that condition did give13

rise, or does give rise to in this case a14

peculiar and exceptional practical difficulty15

for the owner of the property.  16

            In this case, we stated that the17

owner cannot comply with the Zoning18

Regulations without demolishing a part of the19

property; it's already out of compliance.  And20

we're looking at the question of whether21

there's a practical difficulty in this case22



140

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that would give rise to actually doing an1

addition, I believe.  And in this case, we2

weigh the issue of here leaving the space3

empty, which would be the case if we denied4

the relief versus allowing the owner to use5

this empty area for livable purposes.  That6

was a bathroom, a laundry room, being able to7

stand up on the third floor and having access8

to a roof deck, which we have seen to be9

certainly a significant area for recreation in10

the city, in urban living and one that I11

believe is being utilized in neighboring12

properties.  13

            So, looking at that practical14

difficulty test, which is not a simple test,15

though, you know, the Board weighs the burden16

of compliance with the severity of the relief17

requested, that it's one of the standards that18

have been given to this Board by court cases.19

And in this case, I don't believe the severity20

of the relief is very great, which goes to the21

third prong; there's no adverse impact on22
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neighboring properties as attested to by the1

Office of Planning as well.  So, it's a trade-2

off between that empty space which is not3

giving quality of life per se to neighboring4

properties versus allowing this modest5

addition which will give great livability to6

this property.7

            So that's my read on it and would8

others like to add?9

            VICE-CHAIRPERSON LOUD:  Madam10

Chair, I think you've done a great job and11

there's really nothing to add.  I think we can12

move to a vote as soon as you're ready to. 13

            I'll just mention, I think you14

mentioned it, our Exhibit 29, the ANC15

unanimously supports this and that's one of16

the factors to take into consideration in17

terms of substantial detriment to the public18

good.  The Office of Planning also testified19

that in light of the testimony they heard20

today regarding the shallowness of the lot and21

Mr. Yockelson's height and the issue of him22
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being tall and not being able to use the1

space, that they no longer are opposed to the2

applicant's project as well.  So I think it's3

been a very exhaustive discussion and I'll be4

supporting it as well.5

            CHAIRPERSON MILLER:  I do want to6

add also that Office of Planning said that it7

would not impair the Zone Plan as well.8

            Okay?  Yes, Mr. Dettman.9

            MEMBER DETTMAN:  Madam Chair, I'll10

be voting either in support or against this11

project.  I will abstain.  I think, you know,12

I was struggling to find the uniqueness and I13

was persuaded by DCOP's report, but now that14

I'm seeing that DCOP is in support, and we're15

to give them great weight, as well as the ANC,16

I'll be abstaining.  17

            For the most part, I agree that18

there will be no impact to the public good,19

absolutely.  But I am still failing to see the20

uniqueness, the first prong.  21

            With respect to the shallowness of22
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the lot, I'm looking at Exhibit 2 in the DCOP1

report, and all the lots seem to be a standard2

size.  All the improvements on the lots seem3

to be built to a similar depth.  4

            We heard from the applicant that5

there are several flats on the block.  I6

thought well maybe the applicant's constrained7

because they're a flat and the rest of them8

are single-family homes and that's limiting9

his living area, but there are several flats.10

We heard that most likely the structure, this11

structure as well as on the block, were12

originally constructed as flats.  13

            So again, just still sort of14

struggling to see the uniqueness in this15

application.16

            CHAIRPERSON MILLER:  Okay.  I17

would like to just respond to that as to how18

I see it.  Again, I look to the language in19

3103.2 which talks about exceptional20

narrowness or shallowness and it does not talk21

about uniqueness in that context and as to the22
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properties that existed prior to the1

regulations.  But then I think it's important2

to then go to the next step, which is a3

practical difficulty.  And it says that has to4

be peculiar and exceptional to this property.5

So what I heard in this case was that in this6

particular case we had this unused space that7

could be used to make it more livable.  And it8

was peculiar in the sense that an adult9

couldn't even stand up in parts of this area.10

            I don't know that that would be11

the same for all the other properties that12

were mentioned.  We really don't have that13

information.  But to me, these particular14

difficulties seemed unique to this property,15

the extent that as -- looked at it earlier,16

that there were improvements on this property17

and we don't know, you know, that they're like18

all the other properties.  But whatever it19

was, these improvements have led to these20

particular difficulties.21

            And then again, I look to the22
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court of appeals guidance about weighing the1

severity of the relief being granted versus,2

you know, the burden of compliance.  I'll have3

to look at that language again.  But I guess4

in this case with the prior to 1958 situation,5

I think that you look at exceptional versus6

unique.7

            MEMBER DETTMAN:  Yes, I was really8

trying to sort of put this in a context where9

I could see an extraordinary or exceptional10

situation because the improvements were built11

prior to 1958.  I just wasn't seeing it when12

I compared it to what appears to be, and what13

I heard from DCOP, to be sort of a similar14

situation on many of the properties in the15

neighborhood. 16

            Just to address the sloping17

ceiling quickly, I think there is a way to put18

this space to a more efficient use.  And so I19

would agree with DCOP's statement that if it20

was a matter of just raising the ceiling on21

this, you could get a much nicer bedroom. 22
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Looking at the plans, you can get your large1

closet.  And that's not precluding you from2

having your roof deck.  You can have your roof3

deck.  And that situation doesn't increase the4

nonconforming FAR, so I think that there are5

options in order to improve the living space6

up there.7

            CHAIRPERSON MILLER:  Okay.  I just8

want to read that sentence so that it's right9

for the record.  And we quoted this in the10

Hinson-Jones case, which is Application No.11

17637, which is somewhat similar to this case,12

I think.  But we said, "To determine whether13

applicant's practical difficulty warrants14

relief, the Board must weigh this burden of15

compliance with the severity for the relief16

requested and the effect of the proposed17

variance."  I am reading from Application No.18

17637 of Simon and Robin Hinson-Jones, in19

which the Board was faced with a somewhat20

similar request for variance, and that's why21

we looked at this case.  They were already22
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over as well.1

            Okay.  Any other comments?2

            MEMBER DETTMAN:  Actually, Madam3

Chair, I'm glad that you brought up the4

Hinson-Jones case and I guess for the benefit5

of the record, I did vote in favor of the6

Hinson-Jones case.  And if you look at the7

Hinson-Jones case, it's almost exact to this8

one.  But if you'd remember, in that case9

there was an angling alley where if you looked10

at the shape of the properties and how that11

angled alley affected all the properties along12

that block of South Carolina Avenue, the13

Hinson property was the most severely14

impacted.15

            In addition, that was an16

application for a partial third floor17

addition, where, even after construction, they18

were still well within their FAR.19

            CHAIRPERSON MILLER:  Any other20

comments?21

            MEMBER OATES WALKER:  Madam Chair,22
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let me just say for the record that I don't1

feel like that I have enough information about2

the sloping ceiling on the third floor of this3

property, as compared to the ceilings of the4

other property, the size of this addition as5

compared to the additions on the other6

properties that are along this same block.  In7

the homeowner's statement we have some8

pictures of the roofs of properties along --9

like to the south of the alley.  But again, we10

heard that those lots are very different in11

terms of their size.  And so we only have a12

couple of pictures of the roofs of properties13

that are along the same block.  And it's very14

difficult for me personally to make a decision15

about uniqueness and practical difficulty16

without having a bit more information about17

the third floor, the third story of the other18

properties on the block.  19

            In addition, I do not have the20

Hinson-Jones decision.  And for that reason,21

I will be abstaining.22
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            CHAIRPERSON MILLER:  Well, I mean,1

procedurally the other option would be to2

table the motion, if you wanted to get more3

information, or if the Board felt that we4

should get that information.  Or we could5

break for a few minutes, if you want to read6

the Hinson case.  7

            MR. ETHERLY:  Madam Chair?8

            CHAIRPERSON MILLER:  Yes.9

            MR. ETHERLY:  While we're in the10

process of discussing, I'll just note for the11

record I'm prepared to move forward.  I most12

certainly want to be considerate of my13

colleagues in any information concerns that14

they may have, but I'm prepared to move15

forward if the Chair decides to do so.  Thank16

you.17

            CHAIRPERSON MILLER:  Okay.  I18

think that the majority of the Board is ready19

to move forward.  So, I will call the vote on20

this one.  All those in favor, say aye.  Aye.21

            VICE-CHAIRPERSON LOUD:  Aye.22



150

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MR. ETHERLY:  Aye.1

            CHAIRPERSON MILLER:  All those2

opposed?3

            All those abstaining?4

            MR. DETTMAN:  Abstain.5

            MEMBER OATES WALKER:  Abstain.6

            CHAIRPERSON MILLER:  And would you7

call the vote, please?8

            MS. BAILEY:  Madam Chair, the vote9

is recorded as 3-0-2 to grant the application,10

as amended.  Ms. Miller made the motion; Mr.11

Loud seconded.  Mr. Etherly supported the12

motion; Mr. Dettman and Mrs. Walker are13

abstaining.14

            CHAIRPERSON MILLER:  Thank you. 15

And this can be a summary order as there's no16

party in opposition.17

            Okay.  We're done here.  Summary18

order means you'll get an order fairly19

quickly.20

            MR. YOCKELSON:  Thank you very21

much.22
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            CHAIRPERSON MILLER:  Okay.  We're1

just going to take a five-minute break while2

you all set up, if you need to do that.3

            (Whereupon, at 4:38 p.m. a recess4

until 4:50 p.m.)5

            CHAIRPERSON MILLER:  We're back on6

the record and ready for the next case, Ms.7

Bailey, when you are.8

            MS. BAILEY:  Madam Chair, last9

case of the day of the True Gospel Church, No.10

17786, pursuant to 11 DCMR 3104.1, for a11

special exception to establish an accessory12

parking lot; that's for 11 spaces, under13

Section 214 of the Regulations.  The property14

is zoned R-5-B and it's located at 1106 W15

Street, N.W., square 303, lots 52 and 53.16

            CHAIRPERSON MILLER:  Good17

afternoon.18

            MR. WALKER:  Yes, ma'am.19

            CHAIRPERSON MILLER:  And would you20

identify yourselves for the record with your21

name and home address, please?22
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            MR. WALKER:  Henderson Walker,1

7600 Georgia Avenue, N.W.  I'm representing2

the owner.3

            MR. PAYTON:  Good afternoon.  My4

name is William Payton, 9728 Natalie Drive,5

Upper Marlboro, Maryland.  We're the engineers6

of the site design.7

            CHAIRPERSON MILLER:  Okay.  These8

are you drawings up here?9

            MR. WALKER:  Yes.10

            MR. PAYTON:  Yes.11

            CHAIRPERSON MILLER:  Okay.  I'm12

sure you're going to go through and explain13

them and everything.  And when you do that,14

would you also indicate where you've responded15

to the Office of Planning's comments?  Because16

we have, I guess, a filing from you of revised17

plans, I think, that supposedly respond to18

their comments.  So that would be helpful if19

you, you know, show it to us as you discuss.20

Thank you.21

            So, feel free to proceed with your22
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case.1

            MR. WALKER:  Yes.  As was noted,2

the applicant poses to construct a new church3

as the drawings will show.  The new church4

would be on a vacant lot that's existing.  And5

in order to get the additional parking that's6

needed, we're going to tear down an existing7

church which is across the alley and then8

construct on that the needed 11 parking9

spaces.  Now in doing so, we do intend to10

comply with all of the requirements set forth11

in paragraph 214 to comply with all those12

requirements.  I'll let Mr. Payton further13

explain it.14

            MR. PAYTON:  Thank you and good15

evening again.  What was requested of us after16

the first review was to move two additional17

spaces that was on 12th Street to alternate18

positions.  We have one at the southern end of19

the site.  The other one we totally removed20

from 12th Street and placed that in the rear21

parking behind the church.  That was one of22
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the comments. 1

            CHAIRPERSON MILLER:  Okay.  I2

can't really see where you're talking.  I3

don't know if we have that portable mike or4

not?  Or if one of you can point while the5

other one is -- because like you're saying6

12th Street, but from here I can't really see7

12th Street.8

            MR. PAYTON:  Okay.  I got you.9

            CHAIRPERSON MILLER:  Okay.10

            MR. PAYTON:  The first comment was11

when we made our first submission, we had two12

parking spaces along 12th Street; at the13

front, 12th and W and down below.  What the14

comment was, was to remove the parking spaces15

off of 12th Street.  So what we did was wrap16

one parking space to the south end of the site17

and then the second one, we included it in the18

alley side of the site.  That was one comment.19

            Then the other comment dealt with20

the screening for the off-site parking area.21

So that dark line will represent a small four-22
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foot high fence.  I'm sorry, we proposed a1

fence, but I think the comment was a brick2

masonry wall, a small short wall.  So we will3

change that symbol to represent a small four-4

foot high brick wall that will screen the5

parking from W Street.  6

            CHAIRPERSON MILLER:  So with7

respect to the revised plan that we have --8

            MR. PAYTON:  Yes.9

            CHAIRPERSON MILLER:  -- our10

Exhibit 23, dated June 5th, 2008, are those11

changes reflected on this revised plan, or no?12

            MR. PAYTON:  Okay.  Mr. Walker's13

informing me that the masonry wall is not14

reflected.  Where we had previously proposed15

to place a four-foot high privacy-type fence,16

the comment was to make that a four-foot high17

masonry wall.  So in essence what would happen18

to get the screening for the shrubbery, we19

would just shift the layout of the parking lot20

to the south end of lot 52, which would allow21

us to get the brick wall and landscape buffer22
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on the W Street elevation.1

            CHAIRPERSON MILLER:  So are you2

saying that the revised plan that we have3

shows the landscaping there, but not the4

masonry wall?5

            MR. PAYTON:  That's correct.  This6

particular revision has the buffering at the7

south end of the site, but we are placing,8

just on the northern portion of the site --9

Mr. Walker, would you show that?  Just on the10

northern portion of the site, there's the11

landscape buffering, but that symbol is a12

symbol for a wood privacy fence instead of the13

masonry.  We'll just change that and reflect14

the detail for a short four-foot high masonry15

wall.  But I believe all the other elements16

have been addressed.17

            CHAIRPERSON MILLER:  Did you say18

if you changed it to a wall that then you have19

to push back the parking lot somewhat?  20

            MR. PAYTON:  No, no, no.  21

            CHAIRPERSON MILLER:  Would22
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anything change?1

            MR. PAYTON:  Where Mr. Walker is2

pointing now, at the southern end of the site,3

we had the buffering strip at the south end of4

the site.  We would just change the location.5

So instead of that strip of planting at the6

southern end, we would move that up to the W7

Street side.  Because the comment was they8

wanted to see a four-foot high masonry wall9

and then buffer the wall with landscaping,10

some type of shrubbery.  So to keep from11

placing the shrubbery in the public space,12

we'll just shift all the line weight, shift it13

down and we'll place the buffering at the14

northern side.  15

            CHAIRPERSON MILLER:  So there's16

not going to be any buffering on the southern17

side?  18

            MR. PAYTON:  Well, there also we19

show a wooden fence.  It wasn't stated in the20

comments to put a masonry wall on the southern21

end because it abuts an alley and the rear22
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side of I believe a condo or an apartment1

building.  2

            CHAIRPERSON MILLER:  Okay.  Does3

the revised plan that we have show plantings4

both on the north side and the south side?5

            MR. PAYTON:  Yes, I believe so.6

            CHAIRPERSON MILLER:  Okay.  That's7

what I thought.8

            MR. PAYTON:  Yes.9

            CHAIRPERSON MILLER:  Okay.  So10

those plantings on the south side, they're11

going to have to go?12

            MR. PAYTON:  Well not necessarily13

have to go.  What you actually see here, where14

the delineation is for the shrubbery on the15

north side, it's actually placed in the public16

space area.  So if you do not want that in17

public space, we'll just shift everything a18

foot or two.  We only need an approximately19

one-foot, one-foot-six planting space to place20

those small shrubberies in.  That's over three21

or four feet at one end.  So maybe we split22
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the difference, if it has to be within the1

applicant's space, our client's space.  But we2

still get all the landscaping.  3

            CHAIRPERSON MILLER:  You know, I4

might be getting older, but I'm having trouble5

reading the legend part, like all the little6

symbols and words next to it.  Is that the7

plantings that you have?8

            MR. PAYTON:  Oh, no.  No, ma'am.9

10

            CHAIRPERSON MILLER:  Oh, what is11

in there?12

            MR. PAYTON:  This legend here13

basically shows all of the existing elements14

that's received by a topographical survey.  It15

shows symbols for utilities.  You'll have16

symbols for existing trees.  As I said,17

utilities, water meter, water meter valves and18

things of that nature.  We will prepare a19

landscaping plan that will accompany the20

permitted drawings.  But what you see here is21

just a basic site layout plan.22
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            CHAIRPERSON MILLER:  Okay.  Well,1

you didn't finish your presentation, did you?2

            MR. PAYTON:  Yes.3

            CHAIRPERSON MILLER:  You did?4

            MR. PAYTON:  Well, basically I was5

just trying to address the few comments that6

we did receive.  7

            Oh, and there's one other element8

Mr. Walker's telling me.  To gain access on9

the alley side of the church, existing, the10

alley is only 10-foot-two-inches or something11

like that.  We are proposing to widen that12

alley and relocate a utility pole to have a13

redesigned 15-foot-wide alley for proper14

access to the side parking spaces.  It's a lot15

easier to maneuver in 15 feet than the16

existing 10-foot alley that's there.17

            CHAIRPERSON MILLER:  And have you18

conferred with DDoT on that?19

            MR. PAYTON:  Yes, we are doing20

that as we speak, but we've completed several21

projects where the minimum requirement for22
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alley access would be 15 feet.  So we knew1

that ahead of time and have planned to do that2

for this project.3

            CHAIRPERSON MILLER:  Have you4

considered the pervious surface request5

proposed by the Office of Planning?6

            MR. PAYTON:  Well, we looked into7

that.  We've also handled several projects8

dealing with pervious-type pavement.  It's a9

little bit more involved than just to place a10

surface of pervious pavers.  Once the water11

leaves the surface, it has to go somewhere. 12

If you have a site that has good soil that13

will allow proper penetration, you don't have14

a problem.  If not, you have to still create15

some type of conveyance to capture that water16

and take it to a discharge point.  So for this17

particular element, for the off site parking18

lot, we're using standard asphalt and allowing19

the water to drain naturally.  The site that20

has the church, we're using something proposed21

by Stormceptor, a storm water management22
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structure, but we do not have impervious1

pavers on this particular -- or pervious2

pavers on this project.3

            CHAIRPERSON MILLER:  And why is4

that?5

            MR. PAYTON:  In the past when6

we've worked with pervious pavers, in dealing7

with the District and the Storm Water8

Management Office, when you talk to them, they9

still need to see where your water will10

migrate to.  When you have the pervious11

pavers, again water leaves the top surface12

elevation, but then it still needs to go13

somewhere.  So we're putting in place our14

geotech studies to see if we have proper15

infiltration rates and things of that nature.16

If it's bad soils, you use pervious pavers,17

you still have to create some type of channel18

below the surface to carry the water somewhere19

to discharge.  In using pervious pavers, if20

you don't have an infiltration rate higher21

than .5 or .6, it's just going to flood the22
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surface and you're just going to get continual1

surface runoff.  Therefore, the pervious2

surface isn't doing what a lot of people would3

think it does, just take the water away from4

the surface.  5

            So we are looking into the makeup6

of the soils, find out if we get a proper7

infiltration rate and at that point, maybe8

consider that.  But when people talk about9

pervious pavers right now, especially when10

you're out in Maryland or more of the suburban11

areas where you have a lot of land, you might12

have a lot of soils that percs well, we can13

use pervious pavers in that nature.  But here14

in the city, especially in Southeast and some15

areas in the Northwest, we have a lot of clays16

and things like that, unless we create some17

type of underground conveyance vehicle, those18

pervious pavers don't work.  And you can talk19

over with -- I forgot the name of the20

department, but the storm water management21

group over on N Street, 51 N Street.  Abdi22
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Moosey is the chief.  But they don't lean too1

highly on the pervious paver theory.  2

            And if you do use those, you have3

to have a lot of supporting documentation4

showing that your soil percs, or if not, you5

have some other structure.  We just completed6

a parking lot up in Northwest Washington where7

we had proposed to use pervious pavers. But we8

also had to develop a drainage system below9

the pavers that carried the water over to a10

dry well, and when it entered the dry wall is11

where we got rid of the rain water.  12

            CHAIRPERSON MILLER:  Okay.  Thank13

you.  14

            MEMBER DETTMAN:  I see that your15

parking requirement is 23 spaces, but it looks16

like on your revised site plan you have 24. 17

Do you have a special need for that one spot18

to the rear of the church?19

            MR. PAYTON:  Yes, because the20

seating capacity, after you do your21

calculations, it comes up to 24 spaces22
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required for this size edifice.  1

            MEMBER DETTMAN:  You have seating2

capacity of then 240 people?3

            MR. PAYTON:  Yes, 240.4

            MEMBER DETTMAN:  Okay.  Can you5

explain to me the need for the new curb cut6

for the accessory parking area?7

            MR. PAYTON:  Well, we had looked8

at that because we were only able to get a9

aisle width of about 14 feet.  I would say to10

have vehicle traffic without interfering with11

each other, we would have two curb cuts, which12

would allow maybe one-way traffic, one-way13

flow of traffic.14

            MEMBER DETTMAN:  Okay.  And do you15

have any idea or have you received any16

indication from DDoT that they're in favor of17

the curb cut?  Because I know that they tend18

to take a pretty solid stance on the creation19

of new curb cuts?20

            MR. PAYTON:  Well, we have not21

placed this particular plan in front of DDoT,22
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but again I'm relying on my experience.  In1

this type of project, this size parking lot,2

we've always been able to get an additional3

curb cut.  As long as we stay so many feet4

away from an intersection and close proximity5

of other curb cuts -- we're right in the6

middle that would allow us to do this.7

            MEMBER DETTMAN:  This might be a8

question for Mr. Walker.  Do you have any idea9

of sort of the percentage of visitors to the10

church that would take public access?  I know11

you're pretty close to Metro.  So any idea of12

like the number of people who walk or take13

Metro to the church?14

            MR. WALKER:  No, I don't.15

            MEMBER DETTMAN:  You don't?  Okay.16

            Okay.  My last question is, did17

you consider seeking maybe a reduction in the18

number of parking in order to alleviate or19

eliminate the need to create this curb cut20

along the curb?21

            MR. PAYTON:  Well again, like I22
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was saying, that curb cut was used for ease of1

movement throughout the parking lot.2

            MEMBER DETTMAN:  Yes.3

            MR. PAYTON:  If I could have4

gotten maybe a 20-foot-wide width, aisle5

width, then I would have considered using that6

alley because the alley does give us enough7

room to move.8

            MEMBER DETTMAN:  Right.9

            MR. PAYTON:  But again, to get 1110

cars in this site, we had to do parallel11

parking and then perpendicular parking.12

            MEMBER DETTMAN:  Right.  And13

that's why I asked.  I'm just wondering if14

there was a way to eliminate those three15

parallel parking spots --16

            MR. PAYTON:  Right.17

            MEMBER DETTMAN:  -- it looks to me18

like you wouldn't need that curb cut.19

            MR. PAYTON:  Absolutely.20

            CHAIRPERSON MILLER:  And I was21

just wondering if you considered that when you22
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were putting in your application.  Because1

there are provisions in the regs that allow2

the Board to reduce the number of required3

parking spaces.4

            MR. PAYTON:  Well, yes.  If you5

could do that, then we could reduce the number6

of parking and then we would not have to use7

this additional curb cut.8

            MEMBER DETTMAN:  Well I raise as9

an observation, maybe we can inquire with DCOP10

to see if they'd be in favor of that.11

            MR. PAYTON:  Okay.12

            MEMBER DETTMAN:  Or sort of the13

appropriate route to take.14

            MR. PAYTON:  Okay.  Appreciate it.15

            CHAIRPERSON MILLER:  Could you16

refresh my memory?  Basically, you have a17

church right now that is functioning as18

church, correct?19

            MR. WALKER:  Yes.20

            CHAIRPERSON MILLER:  Okay.  So you21

have a congregation.  Are you increasing your22
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congregation?  This is where the question is1

going.  I want to get a feel for, you know,2

what your parking requirements is now and, you3

know, now is that working and how is that4

changing.5

            MR. WALKER:  Well, the existing6

parking lot is a very large one, obviously,7

and we don't utilize the whole parking lot8

itself.  But we do expect to have a9

congregation about 200 people.10

            CHAIRPERSON MILLER:  How many11

people do you have now?12

            MR. WALKER:  About 150.13

            CHAIRPERSON MILLER:  About 150? 14

And how many parking spaces do you have now?15

            MR. WALKER:  Oh, this whole 16

empty --17

            MR. PAYTON:  I'll show you.  This18

is our lot right here.  Partially approved. 19

It's vacant and a lot of cars park here.20

            CHAIRPERSON MILLER:  Can the court21

reporter hear him?22
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            COURT REPORTER:  No, I can't.1

            CHAIRPERSON MILLER:  No.  2

            MR. WALKER:  It's a very large3

parking lot, I think, that's empty and they4

use the entire lot for parking.5

            CHAIRPERSON MILLER:  Yes, but how6

many cars fit on it, about?7

            MR. PAYTON:  Well, it's not8

striped, but I would imagine maybe 30 cars or9

something like that, and that's this large10

site.  This is the existing church which is11

almost half the size of the new church that12

they are proposing.  So again, there's a curb13

cut on this side of the street on 12th Street,14

an existing curb cut, that they use to access15

this and they just park randomly to get16

everybody, whoever comes to service, to park.17

            CHAIRPERSON MILLER:  So basically,18

with a smaller congregation of 150 people,19

you're parking 30.  But the regulations for20

200 people will only require you to park 23,21

but you're going to have 24 as of now on your22



171

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

plan, is that right?1

            MR. PAYTON:  That's what the --2

            CHAIRPERSON MILLER:  Okay.  So if3

the Board were to consider reducing your4

parking needs, it wouldn't be based on the5

history of use.  I mean, you know, where would6

the people park?  On the street?  Is there7

much street parking?  You don't know how many8

people come by Metro, you know?  You were not9

prepared to address that question.10

            MR. PAYTON:  No.11

            CHAIRPERSON MILLER:  How is the12

street parking though around that church?13

            MR. WALKER:  Well, I'd say it's14

very good on the W Street side.  On the15

parking lot side, yes, that's pretty much16

empty, on 12th Street.  17

            CHAIRPERSON MILLER:  Sometimes we18

do hear about big problems with church parking19

on Sundays in neighborhoods.20

            MR. WALKER:  Not here.21

            CHAIRPERSON MILLER:  Not in this22
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instance?1

            MR. WALKER:  No.2

            CHAIRPERSON MILLER:  Okay. 3

Anything else you want to say about your4

application at this time?5

            MR. WALKER:  No.6

            CHAIRPERSON MILLER:  Okay.  Any7

other Board questions for the applicant right8

now?9

            All right.  Then why don't we go10

to the Office of Planning?11

            MR. MORDFIN:  Good afternoon.  I'm12

Stephen Mordfin with the Office of Planning.13

            And the applicant has requested14

off-street parking subject to the provisions15

of Section 214 of the Zoning Regulations.  And16

generally, the application is in conformance17

with all those regulations.  However, the18

Office of Planning does recommend that there19

be screening from W Street.  Now I do20

understand that today the applicant said they21

can move the screening or the plantings from22
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the south side to the north side.  Were the1

case to have either or, then the Office of2

Planning would prefer that they provide it on3

both sides, but if necessary, then perhaps get4

permission from the Public Space Committee to5

provide that planting on the W Street side so6

that we have it on both sides.  Because the7

south side of the property, although it is8

parking for a condominium, we would prefer to9

see those plantings remain in place.  If the10

do go to the Public Space Committee and obtain11

approval, that would be preferable to the12

applicant removing it from the south side. 13

But we would like to see that they do get14

permission to: (1) plant it there; and (2)15

that there be some sort of agreement because16

it is off of the property that they are17

responsible for maintaining those, because it18

will end up off the applicant's property.19

            Also, if the applicant were to20

request to reduce the parking so that the21

additional curb cut on W Street is not22
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necessary; or rather, the curb cut on W1

Street, we would prefer to see that and would2

support an application to reduce the parking3

so that that W Street curb cut would not be4

necessary.  5

            I look like I confused you.6

            CHAIRPERSON MILLER:  Yes.  Yes,7

would you say that again?  You would support8

an application so that the curb cut would not9

be necessary.  What kind of application would10

that be?  Would that be with fewer parking11

spaces?12

            MR. MORDFIN:  That would be with13

fewer parking spaces, if the applicant is able14

to design it.  I mean, we would prefer that,15

you know, they provide as many as possible,16

but we would prefer not to have the additional17

curb cut on W Street.  So they may be able to18

design it so that you don't need that curb cut19

on W Street, and I understand that that may20

require a reduction in the number of parking21

spaces as required, but however that works22
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out.  However they're able to design it so1

that they can get as much parking as possible2

but at the same time not require the3

construction of a new curb cut onto W Street4

which runs along the north side of the5

property so that all of the access then can be6

off the alley rather than also providing some7

off of W.  It's preferable to have the access8

for parking off W Street to the extent9

possible and not coming in off the street when10

there is alley access.  And in this case, one11

side of this lot where the off-site parking is12

proposed does have alley access.  13

            CHAIRPERSON MILLER:  I mean, do14

you have an opinion whether this site could15

support a reduction in parking of three or16

four spaces?  Do you have any idea as to the17

parking demand in the context of the18

neighborhood?19

            MR. MORDFIN:  Oh, in the context20

of this neighborhood, I've not seen it in21

action.  Probably a Sunday is the day when22
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demand is greatest and I have no been there on1

a Sunday to see just exactly what occurs on2

that day.3

            CHAIRPERSON MILLER:  I mean, we've4

certainly had Department of Transportation5

come in, an advocate on behalf of fewer6

parking spaces in general, if the lot is close7

to a Metro station, as a matter of policy. 8

But they haven't weighed in on this case at9

all.  I don't believe.  Did you have a chance10

to confer with DDoT?11

            MR. MORDFIN:  In my conversations12

with DDoT, they didn't have any comments on13

this application.  They hadn't reviewed the14

applicant's request, so I don't have any15

comments from DDoT on this specific16

application.  But it is true that this is17

only, you know, a few blocks away from a Metro18

station.19

            MEMBER DETTMAN:  I believe that20

would apply here falls under 2108, 2108 point21

something, 2108.8.  22
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            MR. MORDFIN:  Well, 2108 is the1

reduction of parking spaces.  It gives the2

Board the authority to reduce parking spaces.3

            MEMBER DETTMAN:  I think what4

we're looking at here, looking at the revised5

site plan, a potential reduction of three6

spaces.  However, Mr. Mordfin, if we could get7

this down to one space, do you see any reason8

why the applicant couldn't accommodate another9

parking space next to the one that's behind10

the church, immediately to the south of that11

one parking space?12

            MR. MORDFIN:  Oh, the space No. 1313

on the revised plan?14

            MEMBER DETTMAN:  It's labeled No.15

13, right.16

            MR. MORDFIN:  Yes.  They could. 17

One of the things that hound here also is that18

there does appear to be a turnaround that's19

within public space that would need their20

approval because in order to back out of that21

space, they've provided a 12-foot area to turn22
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the car around.  So that would require1

approval from the Public Space Committee.  I2

guess what they want to do is keep the3

existing curb cut on 12th Street, and so then4

they're just driving kind of like around the5

church.  But, you know, the subject of this6

application is the off-street parking and not7

the church itself, which is permitted as a8

matter of right.9

            MEMBER DETTMAN:  It's just a quick10

question for the applicant.  11

            I know that sometimes there's a12

need to provide a certain amount of parking in13

order to satisfy, in this situation, your14

congregation.  Do you think that you could15

adequately satisfy the parking needs of your16

congregation by reducing, even with reducing17

by three spaces?18

            MR. WALKER:  Yes, I think so.19

            CHAIRPERSON MILLER:  I guess this20

is a question for the Office of Planning, but21

it seems to me if we were to consider the22
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reduction of parking spaces under 2108,1

there's several factors that we're supposed to2

give consideration to.  And I don't think we3

have much evidence on some of them and I don't4

know whether that's something that DDoT can5

weigh in on.  For instance, 2108.3(c), amount6

of traffic congestion existing or that the7

building or structure can reasonably be8

expected to create in the neighborhood; (d),9

quantity of existing public, commercial or10

private parking other than curb parking.  We11

know proximity to public transportation.  You12

know, we don't have any traffic consultants13

here or anything from DDoT.  14

            Would it be your opinion that we15

should get DDoT to comment in those, or does16

the Office of Planning have a different17

opinion that we don't need DDoT on those?18

            MR. MORDFIN:  Typically on an19

application where there's something like this,20

we do ask DDoT for their comments.  The21

applicant submits how they think they conform22
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to it and then what we do is we ask DDoT for1

their comments, if they agree with the2

applicant's application or if not, why.  So it3

would be good to get DDoT to weigh in on this4

application.5

            CHAIRPERSON MILLER:  Did the6

applicant present the application to the ANC?7

            MR. WALKER:  Yes, we did.  8

            CHAIRPERSON MILLER:  You did?  Let9

me see if we have something in the record on10

that.  Do you know if they filed a report?11

            MR. WALKER:  It was my12

understanding that they did.  They approved13

it.14

            CHAIRPERSON MILLER:  All right. 15

It's our Exhibit 22, dated April 15th, 2008.16

Just checking to see if they're here.  They're17

not here.  Okay.  In which they voted 9-0 to18

support the application.  They recommended19

that the church use screening to separate the20

parking lot from the residential area of the21

neighborhood.  22
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            So you presented at a meeting?1

            MR. WALKER:  Yes, I did.2

            CHAIRPERSON MILLER:  And were3

there like questions and answers at this4

meeting?5

            MR. WALKER:  Well, they want us to6

screen on the 12th Street side, but we had to7

remove the cars from there.  So we did not8

have screening.  Our previous application had9

cars on the 12th Street side.10

            CHAIRPERSON MILLER:  And was there11

any --12

            MR. WALKER:  That was the only13

comment.14

            CHAIRPERSON MILLER:  Okay.  No15

conversation about the number of spaces that16

you would be providing?17

            MR. WALKER:  No.18

            CHAIRPERSON MILLER:  So is it the19

position of the Office of Planning that you20

would be in favor of a reduction of parking in21

order to avoid having the curb cut?22
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            MR. MORDFIN:  I think so.  Under1

2108.3(e), it talks about proximity to public2

transportation, particularly Metrorail.  It's3

not within 800 feet of a Metrorail station,4

but it is a walkable site for most people from5

the Metrorail station, which could have an6

impact on the amount of parking that they need7

because it is easily accessible.  8

            CHAIRPERSON MILLER:  And what's9

the public benefit of not having the curb cut?10

            MR. MORDFIN:  Not having the curb11

cut, what it does is the curb cut does create12

conflict between pedestrian traffic and13

vehicles and to reduce that to the extent14

possible is preferable.  His site does have an15

alley, which is where you would expect to have16

all of your vehicles coming and going.  So you17

already have the alley there where you would18

expect some cars to be coming in and out and19

you would expect some conflict between20

pedestrians and vehicles.  And to create21

another one just 60 feet away when not22
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necessary is preferable to not have that, to1

have all the vehicles coming and going on the2

alley.3

            CHAIRPERSON MILLER:  Also I just4

want to ask you, sometimes we get applications5

where they've already talked to DDoT about the6

curb cut and sometimes DDoT actually has7

declined a request for a curb cut.  Is there8

any way to even know in this case whether or9

not they would be granted permission to do the10

curb cut?11

            MR. MORDFIN:  It's hard to know.12

I mean, I can't predict what they'll say, but13

I know that recently there has been some14

change in the way DDoT views these15

applications in that they prefer the use of16

the alleys more so than they have in the past17

and they look at the curb cut applications I18

think much more critically, especially when19

there is an alley serving the lot such as in20

this case.  21

            So, although in the past the22
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applicant has had experience where they've had1

the curb cut approved.  I don't know how long2

ago those were or the specific circumstances3

of those, but I think that they look at them4

much harder now then they used to, even just5

a couple years ago.  6

            CHAIRPERSON MILLER:  If we decided7

that we wanted DDoT's input, if we were to8

consider reducing the parking, do you think we9

could get it?10

            MR. MORDFIN:  I would hope so.  I11

think we could get it.  I did discuss it with12

DDoT today.  Unfortunately they had not13

reviewed the application as of this morning,14

even though they did have copies of it.  I15

don't know if they had copies of the revised16

plan.  Although the revised plan is not that17

much different from the other that would18

affect their comments that much.  But you19

know, we can try and make sure that they do20

get it.21

            CHAIRPERSON MILLER:  Well, I think22
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it's more important if we're considering a1

reduction in parking requirements to get their2

input.3

            MR. MORDFIN:  Yes, absolutely.  4

            MEMBER OATES WALKER:  Madam Chair,5

I have a question for Mr. Walker and Mr.6

Dayton on the parking question.  7

            I know that you're architects for8

the church, but by any chance have either of9

you been there on Sunday mornings when there's10

likely the most congestion to observe?11

            MR. WALKER:  I have not.12

            MR. PAYTON:  I have not.13

            MEMBER DETTMAN:  What is your14

schedule for construction in terms of15

beginning demolition or beginning16

construction?17

            MR. WALKER:  Within two months.18

            MEMBER DETTMAN:  You'd like to19

start within two months?20

            MR. WALKER:  Yes.  Of course the21

demolition of the church will not be done22



186

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

until the new church has been built.1

            CHAIRPERSON MILLER:  I just want2

to ask the Office of Planning about the3

landscaping plan.  We have various provisions4

which require landscaping plans to be5

submitted and with varying details, I think.6

In this case I heard the applicant say that7

it's not until the permitting process that he8

would submit a landscaping plan identifying9

the specific plants.  And I'm wondering your10

opinion as to whether that type of detail is11

appropriate at this stage, or not necessary to12

our analysis of the 214?13

            MR. MORDFIN:  Perhaps we don't14

need the specific species, but just something15

that says, you know, we would like them to be16

evergreen, the shrubbery to be evergreen.  And17

I think that would be important.  The specific18

evergreen may not be so important at this time19

and they could work that out at the time that20

they get the building permit, but I would like21

it to be evergreen rather than deciduous so22
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that even in the winter time you don't see1

through the shrubbery.  2

            CHAIRPERSON MILLER:  Okay.  Thank3

you.  Other questions?  4

            Do you have any questions for the5

Office of Planning?6

            MR. WALKER:  No.7

            CHAIRPERSON MILLER:  I don't see8

anybody else in the audience who would be9

interested in testifying in support or10

opposition of this application.  11

            Okay.  Do you have any closing12

remarks on your application?13

            MR. WALKER:  I have none.  14

            MR. PAYTON:  I would just like to15

say my last name is Payton with a P.  I was a16

little nervous when I thought she said Dayton.17

Okay.  I was a little nervous.18

            MEMBER OATES WALKER:  I'm sorry,19

but I can't read my own writing.20

            CHAIRPERSON MILLER:  All right. 21

Let me just try to see where we're at on this22
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application.  I don't think it's ready for1

decision.  I think that we talked about the2

plan being revised to reflect the mason wall3

and then the moving of the plantings in4

response to the moving of the wall.  So I know5

that the plan is going to be revised.  And6

then I think it may also reflect more detail7

somewhat with respect to the landscaping, at8

least with respect to if there are going to be9

evergreens in certain places.  10

            Third question is whether you11

would like the Board to consider the question12

of reducing the parking requirement,  I guess,13

I mean, that will delay the schedule somewhat,14

but you are revising the plans in any event.15

But we would want to leave the record open for16

DDoT to weigh in on that question.17

            MR. WALKER:  Yes, we would.18

            CHAIRPERSON MILLER:  You would? 19

Okay.  20

            MR. PAYTON:  Excuse me.21

            CHAIRPERSON MILLER:  Yes, go22
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ahead.1

            MR. PAYTON:  In looking at the2

revised parking lot plan.  If we do reduce, we3

can put another car -- as someone had4

mentioned, another parking space adjacent to5

13 and then we'll just get rid of these three.6

And what that does is reduces down to 22? 7

Yes, 22 spaces.  But I don't think we want to8

reduce the church.  We don't want to reduce9

the church.  Hopefully we could get the10

modification to allow us to 22 spaces for the11

240-seat capacity church.  12

            MR. WALKER:  That's right.13

            CHAIRPERSON MILLER:  That's right?14

Okay.  15

            CHAIRPERSON MILLER:  You would16

want the Board to reduce the number of parking17

spaces required from 23 to 22, just by one18

space?19

            MR. WALKER:  Twenty-four.20

            MR. PAYTON:  Twenty-four to21

twenty-two?22
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            MR. WALKER:  Yes.1

            MR. PAYTON:  Yes, that way we2

could reduce the number of spaces in the off3

site area thereby taking out the need for the4

curb cut and then have everything accessing5

parking through the alley.6

            CHAIRPERSON MILLER:  Actually, I7

think that if we're going to do that, I would8

like to also leave the record open for you to9

address the factors for the Board's10

consideration to reduce parking spaces.  And11

it's set forth at 2108.3 of our regulations.12

Actually, it says right here, 2108.5, prior to13

taking final action on an application, the14

Board shall refer the application to the D.C.15

Department of Transportation for review and16

report.  So it really does recognize the17

importance of getting DDoT's input on this.18

            But certainly you could address,19

you know, the maximum number of employees or20

customers, or whatever and we'll have that in21

the record and anything else that would go to22
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that point.  Okay.  1

            Anything else that we want to2

leave the record open for?  3

            I would say that your filing with4

us would need to be served on the ANC as well.5

They're considered a party in the case.  Even6

if they're not here, they're automatically a7

party.  So whatever you file with the Board,8

you should file with the ANC, as well as the9

Office of Planning.  10

            Did you file the revised plans11

that you filed with the Board on the ANC?12

            MR. WALKER:  No.13

            CHAIRPERSON MILLER:  No?  Okay. 14

You'll need to do that as well.  15

            MR. WALKER:  I will.16

            CHAIRPERSON MILLER:  All right. 17

Let me ask you how long it will take you to do18

what we've been talking about; that is,19

revising the plans.  Actually, you'll be20

revising the plans, you know, to accommodate21

22 spaces and get rid of the curb cut, and22
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move the wall, reflect the evergreens,1

whatever.  So how much time would you need for2

that and addressing the factors under 2108.3?3

            MR. PAYTON:  Just probably a4

couple of weeks to do the drawings, that5

information.6

            CHAIRPERSON MILLER:  Couple weeks7

to do the drawings?  I mean, we're going to8

try to lay out a schedule.  And does that9

include addressing the factors 2108?10

            MR. PAYTON:  Well, I would have to11

read up on those factors.  I'm not familiar12

with all those.13

            MR. WALKER:  I would say yes.14

            MR. PAYTON:  Mr. Walker says yes.15

            CHAIRPERSON MILLER:  Okay.  How16

about this?  All right.  You file in two17

weeks.  We'll get a specific date, but --18

well, I can look at the calendar.  Let's say19

you file in approximately two weeks, all the20

info that we talked about; you serve it on the21

ANC as well.  So that if the ANC has any22
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comments, they'll be able to consider it at1

their next ANC meeting.  And Ms. Bailey will,2

you know, pick the right dates.  But if we3

were saying two weeks from now would be July4

8th and we notice that the ANC had their5

meeting in May on the 14th, so I'm assuming6

that their meeting would probably be somewhere7

around July 15th or 13th, or something like8

that.  So they would have it a week ahead of9

time so if they wanted to discuss it, they10

could.11

            And then Office of Planning, we12

would be waiting for you for DDoT's input, but13

you'd probably need their revised plan in14

order to get DDoT's input on this?  Do you15

need their filing?  I mean, if they filed by16

July 8th say, give or take, how much time17

would Office of Planning and DDoT need?  I18

think we would be aiming -- let me just say19

this, aiming for our July 29th final decision20

date before summer, before August recess.21

            MR. MORDFIN:  It's hard to speak22
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for DDoT.  If the applicant files a copy of1

whatever revised plans and if they respond to2

2108 also, to send that directly to DDoT, I3

think that would facilitate their review of4

it, because they would get it directly rather5

than it going to another office and it then6

getting forwarded on again.  7

            But I will contact DDoT also8

tomorrow and tell them that this information9

will be coming from the applicant so that they10

can be prepared and that the Board is11

requesting that they be able to review it on12

the 29th.  So as soon as also then Office of13

Planning gets back information from DDoT, that14

also helps us prepare our report because we15

rely on them for some of the information in16

our review.17

            CHAIRPERSON MILLER:  I think we18

have time in the schedule.  Ms. Bailey, can19

you help us schedule this?  Basically the20

applicant needs about two weeks to file their21

pleading and then Office of Planning needs to22
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respond prior to our July 29th meeting date.1

            MS. BAILEY:  Ad you indicated,2

Madam Chair, July 8th for the applicant's3

revisions and I would suggest as long as4

possible so that OP and DDoT have a good5

amount of time, I guess.  So July 24th would6

give them a little bit over two weeks to7

prepare a response for your July 29th8

decision.9

            CHAIRPERSON MILLER:  Okay.  And I10

think that we could leave that date for the11

ANC as well?12

            MS. BAILEY:  And the ANC.13

            CHAIRPERSON MILLER:  We'll have to14

figure out a way for the ANC to be apprised of15

this July 24th date, correct?  Maybe the16

Office of Planning can notify them?17

            MS. BAILEY:  We can take care of18

that.19

            CHAIRPERSON MILLER:  Okay.  Good.20

            Okay.  Any other questions by21

anybody?  Request by Board Members for any22
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other information?  Questions from the1

applicant?2

            MR. PAYTON:   Yes, excuse me.  I3

have one question.  Once, in an effort to4

expedite things, a set plans have been5

prepared, I will go directly to Mr. Mordfin,6

get a copy to you?7

            MR. MORDFIN:  Yes, please.8

            MR. PAYTON:  And that's how it9

gets to DoD, or UDoD?10

            MR. MORDFIN:  Or you could send it11

directly to DDoT yourself also, if you have a12

contact there.  Otherwise, I will contact them13

and make sure they got a copy.  If they14

didn't, then --15

            MR. PAYTON:  Okay.  I'll try to do16

that.17

            MR. MORDFIN:  -- I could just fax18

it over to them or email it to them.19

            MR. PAYTON:  Get it directly to20

them and then I'll just notify you that that21

has been done.22
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            MR. MORDFIN:  Yes.1

            MR. PAYTON:  Okay.  2

            MR. MORDFIN:  And then also send3

a4

copy to me too.5

            MR. PAYTON:  Okay.  Okay.6

            MR. MORDFIN:  So that I can review7

it also.8

            MR. PAYTON:  Okay.9

            CHAIRPERSON MILLER:  But do you10

have the same contact?  Who's the contact?11

            MR. MORDFIN:  Mr. Bah is the12

person that I've been -- he's the one that we13

get our comments from.14

            CHAIRPERSON MILLER:  I don't know.15

I think you should talk to Office of Planning16

and make sure that you're dealing with sending17

it to the right person.18

            MR. MORDFIN:  Okay.  19

            CHAIRPERSON MILLER:  Okay. 20

Anything else?  21

            Just so you know, once we get the22
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material and then we'll evaluate everything,1

you won't need to come before us again unless2

there's something, you know, unusual that we3

need to ask you.  We'll be deliberating on it4

on July 29th and, I mean, if you want you can5

come watch, but otherwise we are web cast6

live.  You go to Office of Zoning's web site7

and there's like live web cast and you could8

just watch it, if you wanted to.  9

            Okay.10

            MR. PAYTON:  Excuse me.11

            CHAIRPERSON MILLER:  Yes?12

            MR. PAYTON:  I did have one other13

question.  So while we're making the14

preparation of documents, we still don't know15

if the reduction of parking spaces will be16

allowed or anything.  Do we go in with the17

understanding that you will allow the18

reduction of parking spaces?  That way, the19

plan will do away with that additional curb20

cut.  Or should I do two submissions?21

            CHAIRPERSON MILLER:  I think you'd22
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better do two, because you know, you're asking1

for us to, you know, do the reduction.  We2

don't know what DDoT's going to say.3

            MR. PAYTON:  Right.  Right.4

            CHAIRPERSON MILLER:  We can't5

prejudge it.6

            MR. PAYTON:  Right.7

            CHAIRPERSON MILLER:  So actually,8

I would suggest you do --9

            MR. PAYTON:  So that's what will10

be submitted.11

            CHAIRPERSON MILLER:  Okay.12

            MR. PAYTON:  Two scenarios.  It13

will be scenario one or scenario two, and14

whichever one you all say we can do is what15

we'll do.16

            CHAIRPERSON MILLER:  Okay.  And17

don't forget the other factors, too.18

            MR. PAYTON:  Yes.19

            CHAIRPERSON MILLER:  You got that?20

            MR. PAYTON:  Yes.21

            CHAIRPERSON MILLER:  Okay.  Good.22
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            Okay.  Great.  Anything else?  All1

right.  Well, thank you very much.2

            MR. PAYTON:  Thank you.3

            MR. WALKER:  Thank you.4

            MR. PAYTON:  Thank you.5

            CHAIRPERSON MILLER:  Ms. Bailey,6

do we have anything else on the agenda for7

this afternoon?8

            MS. BAILEY:  No, Madam Chair.9

            CHAIRPERSON MILLER:  No?  Okay. 10

Then this hearing is adjourned.11

            (Whereupon, the hearing was12

concluded at 5:47 p.m.)13
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